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CITY  ATTORNEY  OPINIONS   -    1971 


No-  -  Subject  Date 

]     "Final  Compensation"  of  members  of  Police  Dept.  Who  Are  Assign- 
ed to  Perform  Duties  of  a  Higher  Rank,  (Your  File  No.L-1570) 


4. 

5. 


Gas  Tax  Funds  Allocated  for  Construction  I*urposes;  Use  Therefor  for  Recon 
struction  of  Pavement  Within  Municipal  Railway  Track  Area. 

Board  of  Permit  Appeals  No.  5793  Building  Permit  Application 
No.  377841 


1/4/71 

Recon  - 
1/12/71 

1/14/71 


Gas  Tax  Money;  Use  Thereof  for  Acquisition  and  Maintenance  of 

Fire  Dept.  Equipment  1/15/71 

Regulation  of  "Switchboard"  Counseling  Activities  1/13/71 


7. 


8. 


9. 


10. 


Overtime  Pay  for  Employees  of 
John  O'Connell  School. 


bOCUMFTNTS  DCPT. 
SAN  Fr^ANC.'H-CO 
PUBLIC    UBP.ARY 


Hugh  Mcguire  -  "Final  Compensation" 
for  Purpose  of  Determinimg  Amount  of 
Retirement  Allowance. 

Availability  of  Retirement  BEnefits  for  Members  of  Fire 
Department  Who  Are  Under  25  Years  of  Age  at  Time  of 
Appointment. 

Notice  of  Termination  of  Probationary  Employee;  Specifi- 
cation of  Reasons  for  Termination  Therein  ' 

Sale  of  Postcards  &  Copies  of  Historical  Maps,  Photographs  & 
Documents  by  the  Office  of  the  Mayor. 


II  Utility  Users  Tax  Exemption 


2/] 

2/18 

2/22 

2/26 

3/5/71 
3/9 


] 2    Exemption  of  Nonprofit  Organizations 
from  Utility  Users  Tax 


3/10 


13. 


14. 


15. 


16. 


J7, 


Elections  Code,  Section  3512;  Definition  of  Qualified 

Elector"  As  Used  Therein  3/17 

Initiative  Petition  to  Limit  Building  Height  Within 

City  and  County  3/18 

Request  of  Robert  V,  Bartunek,  Operator  of  Union  Garage 

for  Exemption  from  Parking  Tax  3/18 

Arthur  Avenue;  Use  of  Gas  Tax  Funds  for  Improvement 

Thereof  3/19 

Authority  of  Board  of  Supervisors  to  Require  Qualifications 

for  Candidates  for  Municipal  and  Superior  Court  Judges  to 

be  Set  Forth  in  Voters'  Pamphlet.  3/23 

Excessive  Noise  from  Vehicles  on  City  Streets  3/29 
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Opinion  Letters  1971  contM.   Page  2 


Subject  Date 

Application  of  Civil  Service  Commission  Rules  on  Sick  Leave  to 
Classified  Employees  of  the  S  n  Francisco  Unified  School  District 

Revocation  of  Cable  Television  Franchise  on  the  Basis  of 
Nonperformance 

Schedule  for  Action  on  Submission  of  Initiative  Measures  to 
Voters  at  a  Special  Election;  Date  of  Election 

Rewards  for  Information 

False  Fire  Alarms,  Police  Code  —  640-42 

Sick  Leave  Rights  of  Patrick  A.  Cunningham.  Member  of  Fire 
Department  But  Not  of  Uniformed  Force 

Initiative  Height  Limit  Ordinance:  Effect  on  Current  Permit 
Applications;  Repeal  of  Existing  Sections;  Authority  of  Board 
of  Supervisors  to  Amend. 

Exemption  of  Nonprofit  Charitable  Organizations  from  Utility 

Users  Tax  4/27 

Use  of  Has  Tax  Monies  for  Initial  Street  Improvements.  In- 
cluding Auxiliary  Work,  in  Approved  Redevelopment  Areas.  4/27 

Premption  of  Police  Code.  Article  21  by  California  Public 

Utilities  Code  Sections  24001-24028  4/28 

Legality  of  Submitting  Certain  Employee  Relations  Issues  to 

Binding  Arbitration  5/10 

Accumulation  of  Vacation  for  Employees  of  the  San  Francisco 

Unified  School  District  5/10 

Employment  Rights  of  Employees  Assigned  to  Airport  Department  5/10 

Time  Limitation  for  Payment  of  Food.  Rent  and  Commodity  orders         5/10 
(See  line  above) 


Residence  Requirements  of  the  Clerk  of  the  Municipal  Court 
of  San  Francisco 

Validity  of  Employing  Armored  Car  Service  and  Eliminating 
Position  of  Teller 

Holiday  Pay  Provisions  for  Golf  Starters  Under  the  Salary 
Standardization  Ordinance 

Conflict  of  Interest:   Employee  of  Health  Service  System  as  a  Member 
of  Health  Service  Board 

Validity  of  Residence  R  quirement  for  Employees  of  the  City  and 
County;  Your  File  No.  19-71-2 

Authority  of  Civil  Service  Commission   to  Enforce   an  Assign- 
ment to  a  Particular  Division  Within  a  Department 


5/11 
5/13 
5/13 

5/14 


Opinion  Letters  1971  cont'd. Page  3 

Subject  Date 

Application  of  Documentary  Transfer  Tax  to  Certain 

Default  Sales  by  Trustees  S/19 

Limitation  of  Powers  of  the  Board  of  Supervisors  under  Section  22  of 
the  Charter  &  Application  of  Doctrine  of  Estoppel  in  Connection  with 
Appropriation  Made  for  Constinction  of  Recreation  Center  for  the 
Handicapped.  5/20 

Power  of  the  City  and  County  fo  Control  Campaign  Expenditures  for 
Radio  and  Television  Advertising. 

Employment  of  Noncitizens  by  the  City  &  County  5/25 

Charter  Section  135  Preempted  by  Assembly  Bill  136  Abolishing  Tenure 

in  School  Administrative  Positions.  5/25 

Mobile  Cable  Car:  Police  Department  Permit  for  Operation  5/28 

Requirements  for  London  Buses  to  Acquire  Permit  to  Operate  as 

Sightseeing  Bus  6/1 

Noise  Abatement  Ordinance  Airport  Noise  Regulations  6/10 

Computation  of  Thirty-Day  Limit  on  Appeal  to  Civil  Service  Commission 

on  Hearing  Under  Charter  Section  154  6/10 

Art  Commission  Jurisdiction  When  Building  to  be  Constructed  on  Recrea- 
tion ane  Park  Commission  Property.  6/14 

Board  of  Supervisors;  Election  of  Members  Thereof  by  District  6/15 

Vacation  Allowances  for  Temporary  Employees  6/16 

Constitutionality  of  Charter  Section  98  Requiring  Residents  to  be  Employed 

on  Public  Works  Contracts  Unless  Requirement  Waived  6/18 

One-Year  Elector  Requirement  for  Candidates  for  Elective  Office  in  the 

City  and  County  of  S.  F;  Section  7  of  the  Charter  7/13 

Powers  and  Duties  of  Board  of  Supervisors  Relative  to  Development  of 

Public  Utility  Lands  Outside  the  City  &  County  of  S.F.  7/15 

File  No.  129-71;  Power  of  Board  of  Supervisors  to  Permit  Community 
Organizations  to  Designate  Locations  for  Performance  by  Street  Musicians   7/23 

Extension  of  H2  Fireman  Eligible  List  Beyond  Existing  Expiration  Date      7/26 

Membership  of  Probation  Department  Employees  in  Public  Employees' 

Retirement  System  7/27 

S6.     Ordinance  Amending  Sick  Leave  Rule  as  Applying  to  Port  Employees 

and  Employees  of  S.F.  Belt  Railway  7/27 


Opinion  Letters  .19  71  cont'd.  Page  ^t 

No.  Subject  ^  Date 

B7.    Necessity  to  Amend  Charter  to  Allow  Working  B  nefits  Not 

Otherwise  Provided  for  in  Charter  Section  35.5.1  August  3 

58.  Miss  Jean  Pral ,  Asst.  Secretary-  Authority  of  City  to  Recover 
Overpayment  of  Salary  August  4 

59.  800  Kearny  Street-Sign  Permit  Application  No,  391034  Pro- 
posed Billboard  on  a  Conditional  Use  Parking  Lot  in  C-2 

District  August  11 

60.  Field  Act,  Education  Code  Sections  15451-15456  ;  Applicabil- 
ity to  Building  Leased  for  Three  Years  or  Less  to  Relieve 
Overcrowding,  Pursuant  to  Education  Code  Section  15352      August  13 

61.  Applicability  of  Section  1080  of  the  Police  Code  to  the 
Rent-A-Car  Business  August  13 

62.  Authority  of  City  to  Sell  or  Lease  Excess  Time  on  its 

Computers  August  16 

63.  Power  of  Grand  Jury  \-Jith   Respect  to  the  S,F,  Bay  Area  Rapid 
Transit  District  August  17 

64.  Reduction  of  Work  Week  and  Layoff  Procedures  August  27 

65.  Clarification  of  City  Attorney  Opinion  No.  71=30  dated  May  10, 
1971  Regarding  Employment  Rights  of  Employees  Assigned  to 

Airport  Department  September  1 

o-  -1  p    .   -Commission   ,, 

Livil  Service/Procedure  on  Hearing  an  Appeal  from  a  Dismissal 
Pursua  t  to  Charter  Section  ±3h. 

67.  Legality  of  Delegating  Power  to  Neighborhoods  to  Enact 

Parking  Restrictions  September  27 

68.  Proposed  Legislation  Providing  for  Payment  to  Volunteer  Deputy 
Registrars  '  October  8 

69.  Executive  Order  No,  11615;  Effect  Thereof  Upon  Seniority  Increments 
for  City  and  County  Employees  October  8 

70.  Jurisdiction  of  the  Board  of  Permit  Appeals  to  Modify  Bldg, 

Design  Changes  on  Appeal  October  13 

71.  Juriadidtion'^ef  duvandit  Court  to  Order  the  Ability  for  Authorizing 
Medical  Care  for  uepandent  Children  in  the  Department  of  Social 
Services  October  13 

72.  Elective  Off  ices  rAltemative  Methods  to  Assure  Election  of 
Majority  Candidate  Thereto 

73.  Effect  of  Residence  Ordinance  on  Employees  Who  Entered  Into  Contracts 
to  Purchase  Homes  Outside  of  S.F.  Prior  to  the  Effective  Date  of 

Said  Ordinance  October  21 

74.  Authority  of  Rec/Oark  Commission  to  Lease  Sharp  Park  Golf  Course 

to  Municipality  of  Paoiflca  October  27 

75.  Market  St.  Bond  Funds;  Use  of  for  Sidewalk  -  Basement  Work     November  1 

76.  Streets:  Control  of  street  nuisances,  religious  orators,  ad- 
vertising trucks  and  bands  on  trucks  November  3 

77.  Consul  General  of  the  Union  of  Sovier  SocxaxjiSLic  Kepuu^j.cs-  Tax 
Exemptj-on  of  Residence  at  2820  Broadway,  S.F.,  Vour  File  15-71-15  Nov.  23 


Opinion  Letters  1971  cont'd. PageJ. 

o  u-^^*-                                                                                      Date 
No.  Subject  

78   Memorandum  of  Understanding  sEtween  the  San  Francisco  Police 

cZIssi^  and  the  San  Francisco  Police  Officers'  Association  November  30 

79    Board  of  Supervisors;  Power  to  Require  Financial  Reports  from 

Redevelopment  Agency;  Housing  Authority  &  City  Demonstration  Agency  Dec.  8 

80.  Retroactive  Payment  of  Premium  Rates  to  Port  Electricians  Trans ferred^into^ 
City  &  County  Service. 

81.  Establishment  of  Branch  Library  on  Naval  Installation 


Dec.  lo 


82.   Effective  Date  of  Seniority  for  Eligibles  Reached  for  Appointment     Dec.  24 
While  in  Military  Service. 

83.   Whether  Proposition  "E"  Violates  Civil  Rights  Act  as  to  Women        ^^^  ^^ 
Protective  Officers 

Dec  30 
iH,  Fire  Protection  Services  for  Port 

35.    Economic  Stabilization  Program;  Effect  Thereof  on  Section  IV  of       ^^^^  ^^ 
Ordinance  No.  65-71 


.r- 


i 


Letter  Opinion  No.  TilSi? 


January  4,   1971 


Documents  dgpt. 
san  francisco 

PUBLIC    LIBRARY 


Alfred  J.  Nelder,  Chief  of  Police 

San  Francisco  Police  Department 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  "Final  Compensation"  of  Members 

of  Police  Department  Who  Are  Assigned 
to  Perform  Duties  of  a  Higher  Rank. 
(Your  File  No.  L-1670.) 

Dear  Chief  Nelder: 

You  have  requested  my  opinion  as  to  the  salary  upon  which 
the  retirement  allowances  of  certain  members  of  your  department 
are  to  be  based.  Specifically,  your  request  concerns  officers 
who  are  assigned  to  perform  the  duties  of  a  higher  rank  and  carry 
out  such  duties  for  at  least  one  year  without  a  break  immedi- 
ately prior  to  their  retirement. 

As  you  know,  members  of  your  department  who  retire  for 
service  or  disability  receive  a  retirement  allowance  which  is 
a  percentage  of  their  "final  compensation."   (Charter  §§160.1.2 
and  168.1.3.)  "Final  compensation,"  insofar  as  pertinent  to  your 
?^uest  is  defined  as  "  .  .  .  the  monthly  compensation  earnable 
b/a  member  at  the  time  of  his  retirement  ...  at  the  rate  of 
remuneration  attached  at  that  time  to  the  rank  or  position  which 
said  member  held,  provided  that  said  member  has  held  said  rank 
or  position  for  at  least  one  year  immediately  prior  to  said 
retirement.  ..."   (Charter  §168.1.1.) 

A  member  of  your  department  who  is  assigned  to  perform  the 
duties  of  a  higher  rank  because  of  the  absence  of  the  person 
regularly  holding  such  higher  rank  due,  for  example,  to  disabil- 
it?  leave,  sick  leave,  vacation,  retirement  or  resignation,  is 
entitled  to  receive  the  salary  of  that  higher  position  for  the 
time  during  which  he  is  performing  such  duties.  A  person 
assigned  to  perform  the  duties  of  a  higher  rank  and  receiving 
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Alfred  J.  Nelder 


January  4,  1971 


the  salary  of  that  higher  rank  "holds"  that  rank,  for  the  purpose 
of  determining  his  "final  compensation,"  during  the  time  he  is  so 
assigned  and  paid. 

Consequently,  the  "final  compensation,"  as  used  in  Section 
168.1,1,  of  a  member  of  your  department  who  is  assigned  to  perform 
and  performs  the  duties  of  a  higher  rank  for  at  least  one  year 
without  a  break  immediately  prior  to  his  retirement  would  be  the 
salary  attached  to  that  higher  rank. 

You  are  advised  accordingly. 

Very  truly  yours, 


TH0MA5  M.  0* CONNOR 
City  Attorney 


\ 


Letter  Opinion  No.  70^ 


January  12,  1971 


SAN   FR/  I 

PUBLIC   Utn-^Tf 


Mr.  John  M,  Woods,  General  Manager 

Municipal  Railway 

949  Presidio  Avenue 

San  Francisco,  California  94115 

Subject:   Gas  Tax  Funds  Allocated  for  Construction 
Purposes;  Use  Therefor  for  Reconstruction 
of  Pavement  Within  Municipal  Railway 
Track  Area 

Dear  Mr,  Woods: 

You  have  asked  if  gas  tax  funds  may  be  legally  used  to 
defray  the  cost  of  reconstructing  the  pavement  or  that  portion  of 
the  public  streets  within  the  track  area  utilized  by  the  Municipal 
Railway.  In  your  letter  you  state  that  the  track  area  is  not  an 
exclusive  right-of-way  for  streetcar  use  and  is  constantly  used 
by  automobile  traffic. 

Article  XXVI,  Section  1,  of  the  State  Constitution  pro- 
vides that  gas  tax  funds  shall  be  used  exclusively  and  directly 
for,  inter  alia,  "the  construction,  improvement,  repair  and  main- 
tenance of  public  streets  and  highways."  Section  3  of  the  same 
article  empowers  the  Legislature  to  provide  the  manner  of  expendi- 
ture of  gas  tax  funds  by  the  state,  counties,  cities  and  counties, 
or  cities  for  the  purposes  specified  and  to  enact  legislation  not 
in  conflict  with  the  article. 

In  Section  186.3  of  the  Streets  and  Highways  Code  as 
amended  in  1970,  the  Legislature  has  provided  that  "Funds  appor- 
tioned pursuant  to  Section  2106  shall  be  expended  exclusively  for 
the  acquisition  of  rights-of-way  for  and  construction  of  routes 
on  the  select  system  of  county  roads  and  city  streets  for  such 
county  or  city  established  as  provided  in  this  section  or  for 
maintenance  purposes  ..."  and  "funds  received  pursuant  to  Sec- 
tions 2106  and  2107  and  expended  for  the  acquisition  of  rights- 
of-way  for,  and  the  construction  of,  city  streets  shall  be  con- 
sidered expenditures  on  the  select  system  of  the  city,  if  the  city 
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Mr.  John  M.  Woods 
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legislative  body  finds  that  90  per  cent  or  more  of  either  its 
select  system  or  its  entire  system  of  city  streets  has  been  con- 
structed. ..." 

The  "select  system"  of  city  streets  are  those  streets  which 
are  designated  as  such  by  the  city  and  county  in  a  report  and  on 
a  map  or  maps  filed  with  the  State  Department  of  Public  Works  and 
reviewed  and  approved  by  said  department.   (Streets  and  Highways 
Code,  Sl86.3(b)^  Generally  speaking,  the  routes  included  in  the 
select  system  comprise  the  major  trafficways  of  the  city  and 
county.  (Streets  and  Highways  Code,  §186.^) 

Pursuant  to  the  aforesaid  provision  of  the  Streets  and 
Highways  Code,  the  Board  of  Supervisors  adopted  a  resolution  find- 
ing that  99.4  per  cent  of  the  select  system  of  the  City  and  County 
has  been  constructed  (Res,  No.  704-70,  adopted  November  30, 
1970),  thus  making  it  possible  for  the  City  and  County  to  expend 
a  larger  portion  of  gas  tax  moneys  on  streets  not  included  within 
the  select  system  of  city  streets. 

The  term  "Construction"  as  used  in  the  Streets  and  Highways 
Code  and  as  defined  in  Section  29  thereof  includes  reconstruction. 

Article  XXVI  of  the  Constitution  is  basically  an  antidiver- 
sion  provision.   It  requires  that  all  fuel  taxes  be  used  exclusive- 
ly for  the  construction,  improvement,  maintenance  and  repair  of 
public  streets  and  highways. 

Any  expenditure  must  fall  fairly  within  the  category  of 
"cons trxict ion,  improvement,  repair  or  maintenance  of  public 
streets  and  highways"  and  be  appropriately  connected  with  or 
incidental  to  the  construction  and  maintenance  of  an  efficient 
road  system.   See  City  Attorney  Opinion  No,  755  (December  17, 
1953). 

It  is  my  opinion  that  gas  tax  moneys  can  be  used  for  the 
reconstruction  of  the  pavement  of  that  portion  of  public  streets 
within  the  track  area  of  the  Municipal  Railway  and  available  for 
use  by  vehicular  traffic. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  70>Z9 


January  14,  1971 


DocuMEFsnrs  dcpt. 
SAN    FRANCISCO 
PUBLIC   LIBRARY 


Mr.  S.  M.  Tatarian,  Director 
Department  of  Public  Works 
260  City  Hall 
San  Francisco,  California  94102 

Subject:  Board  of  Permit  Appeals  No.  5793 

Building  Permit  Application  No.  377841 
574  -  3rd  Street,  San  Francisco 

Dear  Mr.  Tatarian: 

I  am  writing  in  response  to  your  request  for  an  opinion 
concerning  the  premises  at  574  -  3rd  Street. 

In  your  letter  addressed  to  me,  and  from  the  record,  it 
appears  that  the  ovmer  of  the  premises,  in  appealing  your  denial 
of  the  permit,  indicated  on  the  form  which  you  requested  that  he 
fill  out,  that  he  was  going  to  appeal  Item  Nos.  12,  24,  25,  49 
and  61  of  the  inspection  report.   Subsequently  at  the  hearing 
before  the  Board  of  Permit  Appeals,  the  matter  of  the  heating 
violation  mentioned  in  Item  42  of  the  inspection  report  was  dis- 
cussed, and  the  Board  made  a  ruling  in  relation  to  this  viola- 
tion. 

You  state  that  there  are  two  possible  errors  committed  by 
Board  of  Permit  Appeals  in  this  instance.   First .  you  contend 
that  the  Board  erroneously  gave  consideration  to  a  matter  \7hich 
the  owner  had  not  indicated  to  you  to  be  an  item  for  appeal. 
Second,  you  contend  that  the  Board  made  an  on -sight  inspection 
prior  to  any  hearing  by  the  Board. 

Section  30,  Part  III,  of  the  Municipal  Code  provides: 

"Appeals  to  Board  of  Permit  Appeals.  On  the 
issuance,  denial  or  revocation  of  any  permit,  any 
applicant  for  a  permit  who  is  denied  such  permit , 
or  any  permittee  whose  permit  is  ordered  revoked, 
or  any  person  who  deems  that  his  interest  or  prop- 
erty, or  that  the  general  public  interest  will  be 
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adversely  affected  as  the  result  of  operations 
authorized  by  or  under  any  permit  granted  or  issued, 
or  the  transfer  thereof,  tazy   appeal  to  the  Board  of 
Permit  Appeals,   Such  appeal  shall  be  in  writing, 
and  shall  be  filed  with  the  Board  of  Permit  Appeals 
not  later  than  ten  (10)  days  after  the  action  of  the 
department  from  which  the  appeal  is  token. 

' 'iJ}?_ .f o^rn  and  notice  of  said  appeal,  and  the 
procedure  tf.ereon,  sKeII  be  as  provide-.Tpy  or3inf^nce , 
and  when  oot  so  provided  then  in  sacTr"form  as  is 
prov^Hed  by  /^^le  of  'tRe~Board  of  Permit  Appe.gis ."" ' 
(Emphasis  added c) 

(Also  see  Section  8  of  Part  III.) 

It  is  clear  in  light  of  the  fact  that  there  are  no  ordi- 
nances governing  the  form,  notice,  and  procedure  of  appellate  pro- 
ceedings before  the  Board  of  Permit  Appeals  that  the  form  and 
notice  of  an  appeal  may  be  provided  by  rule  of  the  Board  of  Permit 
Appeals.   Neither  form  used  by  the  Board  of  Permit  Appeals  nor  the 
informal  proceedings  of  the  Board  require  that  the  appellant 
specify  in  advance,  the  particular  issues  he  intends  to  appeal. 
It  is  enough  that  he  indicate  his  intention  to  appeal  the  denial 
of  any  permit.   Therefore,  the  Department  of  Public  Works  may  not, 
by  requesting  additional  information  from  an  appellant,  precltide 
him  for  asserting  other  matters  before  the  Board  at  the  bearing. 
This  matter  of  appellate  proceedings  is  particularly  within  the 
cognizance  of  the  Board  of  Permit  Appeals, 

The  interpretation  is  confirmed  by  the  language  in  Section 
24  of  the  Charter  which  provides  in  part : 

"If  any  application  for  a  permit  or  license  is 
denied  by  the  Department  authorized  to  issue  same, 
the  applicant  may  appeal  to  the  Board  of  Permit 
Appeals," 

Section  39  of  the  Charter  provides: 

"Any  applicant  for  a  permit  or  license  who  is 
denied  such  permit  or  license  by  the  department 
authorized  to  issue  same,  or  whose  license  or  permit 
is  ordered  revoked  by  any  department ,  or  any  person 
who  deems  that  his  interests  or  property  or  that  the 
general  public  interest  will  be  adversely  affected 
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as  the  result  of  operations  authorized  by  or 
under  any  permit  or  license  granted  or  issued 
by  any  department,  may  appeal  to  the  Board  of 
Permit  Appeals."   (Emphasis  adde3T5 

These  Charter  sections,  combined  with  the  absence  of  any  ordi- 
nances governing  appeals  to  the  Board  of  Permit  Appeals,  other 
than  Section  30  of  Part  III  of  the  Municipal  Code,  dictate  the 
conclusion  that  all  applicants  denied  a  permit  by  the  Department 
of  Pviblic  Works  possess  an  absolute  right  to  appeal  to  the  Board 
of  Permit  Appeals  subject  only  to  the  procedural  regulations  of 
that  body.   Therefore,  the  Department  of  Public  Works  does  not 
have  the  power  to  restrict  or  regulate  the  right  of  appeal. 

In  response  to  your  inquiry  concerning  the  on-sight 
inspection  made  before  the  hearing,  I  refer  you  to  Section  39  of 
the  Charter,  which  provides  in  part: 

"...  Such  board  shall  hear  the  applicant, 
the  permit -holder ,  or  other  interested  parties,  as 
well  as  the  head  or  representative  of  the  depart- 
ment issuing  or  refusing  to  issue  such  license  or 
permit,  or  ordering  the  revocation  of  same.  After 
such  hearing  and  such  further  investlga t ion  as  the 
board  may  aeem  necessary,  ft  may  concur  in  the  action 
of  the  department  authorized  to  issue  such  license 
or  permit,  or,  by  the  vote  of  four  members,  may  over- 
rule the  action  of  such  department  and  order  that  the 
permit  or  license  be  granted,  restored  or  refused." 
(Emphasis  added.) 

My  interpretation  of  the  language  of  this  Charter  provi- 
sion extends  to  the  Board  broad  investigatory  powers,  and  should 
the  Board  in  its  discretion  choose  to  visit  the  premises  and  make 
an  on-sight  inspection  before  hearing  the  arguments  made  by  the 
parties  before  it,  it  certainly  may  do  so. 

The  portion  of  this  section,  particularly  important  to 
this  interpretation,  is  the  language,  "after  such  hearing  and 
such  further  investigation  as  the  Board  may  deem  necessary, 
.  .  ,  .  "   I  do  not  interpret  this  language  to  require  that  "such 
further  investigation"  follow  "such  hearing"  in  a  chronological 
sense. 
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On  the  basis,  I  conclude  that  the  Board  did  not  abuse  its 
appellate  powers  either  by  making  the  aforementioned  on-sight 
inspection  or  by  considering  a  matter  not  indicated  on  the  forin 
you  gave  to  the  appellant ^  and  that  such  actions  did  not  create 
a  legal  right  to  a  rehearing. 

You  are  thus  advised. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Keith  p.  Calden,  Chief 

San  Francisco  Fire  Department 

260  Golden  Gate  Avenue 

San  Francisco,  California  94102 

Subject:  Gas  Tax  Money;  Use  Thereof  for 

Acquisition  and  Maintenance  of  Fire 
Department  Equipment 

Dear  Chief  Calden: 

This  is  in  response  to  your  inquiry  as  to  the  possible 
use  of  gas  tax  funds  apportioned  to  the  City  and  County  for  the 
acquisition  and  maintenance  of  Fire  Department  equi'.pment  in 
view  of  the  fact  that  the  San  Francisco  Fire  Departmarit ,  in  an 
average  year,  responds  to  approximately  1,400  emergencies  involv- 
ing burning  vehicles  on  the  City  streets  and,  in  addition,  is 
called  upon  to  wash  down  streets  after  a  vehicular  accident, 
approximately  1,300  times  a  year. 

The  controlling  law  with  respect  to  the  use  of  gas  tax 
funds  is  set  forth  in  Article  XXVI  of  the  State  Constitution. 
Section  1  thereof  provides  that  such  funds  "shall  be  used 
exclusively  and  directly  for  highv^ay  purposes,  as  follows : 
(1)  the  construction,  improvement,  repair  ana  maintenance  of 
public  streets  and  highways  .  .  ,  and  for  administrative  costs 
necessarily  incurred  in  connection  with  the  foregoing." 
(Emphasis  added.) 

In  implementation  of  Section  1  of  Article  XXVI,  the  State 
Legislature  has  from  time  to  time  enacted  statutes  with  respect 
to  the  use  of  gas  tax  funds  apportioned  to  cities,  counties  and 
cities  and  counties.   In  the  1970  Regular  Session,  the  State 
Legislature  enacted  A.B.  1904  which  permits  a  greater  flexibility 
in  the  expenditure  of  such  funds  by  local  jurisdictions.   (Stats. 
1970,  c.  1278.)   However,  the  provisions  of  Article  XXVI  of  the 
State  Constitution  are  still  applicable  and  controlling  and 
accordingly,  the  question  is  whether  the  expenditure  of  gas  tax 
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funds  for  acquisition  and  maintenance  of  Fire  Department  equip- 
ment may  properly  be  classified  as  an  expenditure  "for  highway 
purposes,  ' 

The  use  that  is  being  made  or  is  to  be  made  of  any  such 
equipment  is  of  primary  importance,  for  the  use  of  gas  tax  funds 
for  acquisition  or  maintenance  of  such  equipment  would  be  of 
possible  validity  only  if  its  primary  purpose  is  to  deal  with 
the  specific  situations  set  forth  in  your  inquiry,  to  wit:  fires 
involving  vehicles  on  the  City  streets  or  the  washing  down  of 
said  streets  following  a  vehicular  accident,  thus  preserving  and 
keeping  such  streets  in  a  safe  and  usable  condition  for  vehicular 
and  pedestrian  traffic.   (See:   Streets  and  Highways  Code  §27.) 
Obviously,  if  the  equipment  is  being  used  or  will  be  used  for 
general  Fire  Department  purposes  primarily  and  only  incidentally 
used  for  the  purposes  referred  to  in  your  inquiry,  gas  tax  moneys 
could  be  used  neither  for  acquisition  nor  maintenance  of  such 
equipment.  Assuming  that  the  latter  is  more  likely  the  situation 
herein,  it  is  my  opinion  that  gas  tax  funds  may  not  hn.   used  for 
such  purposes. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Francis  J.  Curry,  M.D. 

Director  of  Public  Health  and 

Local  Director  of  Kental  Health  Services 

101  Grove  Street 

San  Francisco,  California  94102 

Subject:   Regulation  of  "Switchboard" 
Counseling  Activities 

Dear  Dr.  Curry: 

This  is  in  response  to  your  letter  regarding  the  opera- 
tion by  various  organizations  of  emergency  "psychiatric  swicch- 
boards  where  public  advertisements  invite  persons  tmdergoing 
psychiatric  or  personal  crisis,  to  call  a  telephone  number  for 
help.  When  a  person  does  call,  that  person  is  either  given 
counseling  over  the  telephone  or  invited  to  go  to  a  particular 
place  to  receive  help.   In  this  regard,  you  have  asked  the  fol- 
lowing questions: 

1.   "Are  there  any  statutes  or  administrative  regu- 
lations presently  in  effect  in  California  which 
require  licensure  for  the  giving  of  free  psycho- 
therapy, or  psychiatric  counseling  to  persons  who 
are  undergoing  a  psychiatric  crisis,  or  who  are 
in  general  need  of  psychotherapy?  Would  the 
legality  of  such  an  activity  be  affected  in  any 
way  by  whether  the  counseling  is  performed  in 
person  or  over  the  telephone?  Please  use  a 
broad  definition  of  psychotherapy  which  would 
bring  as  much  of  this  type  of  activity  as  possible 
within  any  pertinent  statute  or  administrative 
regulation  J' 

The  Legislature  has  found  that  the  practice  of  psychology 
affects  the  public  welfare  and  shotild  be  subject  to  regulation 
to  protect  the  public  from  the  unqualified  practice  of  psychology 
and  from  unprofessional  conduct  by  persons  licensed  to  practice 
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psychology.   It  has  enacted  the  "Psychology  Licensing  Law." 
(Bus.  &  Prof.  Code,  S§29C0  et  seq.  )  Under  this  law,  no  person 
may  engage  in  the  practice  of  psychology  without  a  license.  The 
practice  of  psychology  is  defined  as: 

"...  rendering  or  offering  to  render  to 
individuals,  groups,  organizations  or  the  public 
any  psychological  service,  while  representing  him- 
self to  be  a  psychologist  as  defined  in  subdivision 
(c)  of  Section  2902,  involving  the  application  of 
principles,  methods,  and  procedures  of  understand- 
ing, predicting,  and  influencing  behavior,  such  as 
the  principles  pertaining  to  learning,  perception, 
motivation,  thinking,  emotions,  and  interpersonal 
relationship;  and  the  methods  and  procedures  of 
interviewing,  counseling,  psychotherapy,  and  hypno- 
sis; of  constructing,  administering,  and  interpret- 
ing tests  of  mental  abilities,  aptitudes,  interests, 
attitudes,  personality  characteristics,  emotions, 
and  motivation, 

"The  application  of  such  principles  and  methods 
includes,  but  is  not  restricted  to:   diagnosis, 
prevention,  treatment,  and  amelioration  of  psycho- 
logical problems  and  emotional  and  mental  disorders 
of  individuals  and  groups. 

"Psychotherapy  within  the  meaning  of  this 
chapter  means  the  use  of  psychological  methods  in  a 
professional  relationship  to  assist  a  person  or  per- 
sons to  acquire  greater  himan  effectivenesc  or  to 
modify  feelings,  conditions,  attitudes  and  behavior 
which  are  emotionally,  intellectually,  or  socially 
ineffectual  or  maladjustive."   (Emphasis  adaed.) 
(Bus.  &  Prof,  Code,  §2903.) 

Section  2902(c)  provides: 

"a  person  represents  himself  to  be  a  psycholo- 
gist when  he  holds  himself  out  to  the  public  by  any 
title  or  description  of  services  incorporating  the 
Words  'psychology,'  'psychological,'  'psychologist.' 
'psychometry , '   psychometrics, '  or  'nsychometrist , 
'psychotherapy.'  'psychotherapist,'   psychoanalysis,' 
'psychoanalyst  or  when  he  holds  himself  out  to  be 
trained,  experienced  or  an  expert  in  the  field  of 
psychology. 
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The  practice  of  psychology  does  not  include  the  prescrib- 
ing of  drugs,  the  performing  of  surgery  or  the  administering  of 
electro-convulsive  therapy  (Bus.  &  Prof.  Code,  §2903,5.) 

However,  under  Section  2909  of  the  Business  and  Profes- 
sions Code,  certain  persons  are  not  prevented  from  engaging  in 
activities  of  a  psychological  nature  or  use  of  their  official 
title  provided  those  persons  are  performing  such  activities  as 
part  of  their  employment,  solely  within  the  confines  of  or  under 
the  jurisdiction  of  their  employing  organization,  and  do  not 
offer  to  render  or  render  psychological  services  to  the  public 
for  a  fee,  monetary  or  otherwise,  over  and  above  their  salary 
received  for  the  performance  of  their  official  duties.  Those 
exempt  persons  are: 

"(a)  Persons  who  hold  a  valid  and  current 
credential  as  a  school  psychologist  issued  by  the 
California  Department  of  Education. 

"(b)  Persons  who  hold  a  valid  and  current 
credential  as  a  psychometrist  issued  by  the  Cali- 
fornia Department  of  Education. 

"(c)   Persons  employed  in  positions  as  psychol- 
ogists or  psychological  assistants  by  accredited  or 
approved  colleges,  junior  colleges  or  universities; 
federal,  state,  county  or  municipal  governmental 
organizations.  However,  such  persons  may,  without 
obtaining  a  license  under  this  act,  consult  or  dis- 
seminate their  research  findings  and  scientific 
information  to  other  such  accredited  or  approved 
academic  institutions  or  governmental  agencies.  They 
may  also  offer  lectures  to  the  public  for  a  fee, 
monetary  or  otherwise,  without  being  licensed  under 
this  chapter. 

"(d)   Persons  who  meet  the  educational  require- 
ments of  subdivision  (d)  of  Section  2914  and  who  have 
one  year  or  more  of  professional  experience  of  a  type 
which  the  committee  determines  will  competently  and 
safely  permit  the  person  to  engage  in  the  activities 
regulated  by  this  chapter,  if  they  are  employed  by 
nonprofit  community  agencies  which  receive  a  minimum 
of  25  percent  of  their  financial  support  from  any 
federal,  state,  county,  or  municipal  governmental 
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organizations  for  the  purpose  of  training  and  pro- 
viding services.   Such  persons  shall  be  registered 
by  the  agency  with  the  conanittce  at  the  time  of 
employment  and  shall  be  exempt  from  the  provisions 
of  this  chapter  for  a  maximum  period  of  two  years 
from  the  date  of  registration.    (Bus.  &  Prof.  Code, 
§2909.) 

Also  exempted  from  the  Psychology  Practice  Law  are: 

"...  qualified  members  of  other  recognized 
professional  groups  such  as,  but  not  limited  to, 
physicians  licensed  to  practice  medicine  in  the  State 
of  California,  psychiatric  nurses  who  are  registered 
nurses  in  the  State  of  California  and  who  work  under 
the  supervision  of  a  licensed  physician  or  licensed 
psychologist,  attorneys  admitted  to  the  California 
State  Bar,  social  workers,  marriage,  child  and  family 
counselors  licensed  in  the  State  of  California,  per- 
sons utilizing  hypnotic  techniques  by  referral  from 
persons  licensed  to  practice  medicine,  dentistry,  or 
psychology,  or  persons  utilizing  hypnotic  techniques 
which  offer  avocational  or  vocational  self-improve- 
ment and  do  not  offer  therapy  for  emotional  or  mental 
disorders ,  duly  ordained  members  of  the  recognized 
clergy  or  duly  ordained  religious  practitioners, 
anthropologists,  political  scientists,  or  sociologists 
from  doing  work  of  a  psychological  nature  consistent 
with  the  standards  and  ethics  of  their  respective 
professions  provided  they  do  not  hold  themselves  out 
to  the  public  by  any  title  or  description  of  services 
incorporating  the  words  'psychological  '  'psycholo- 
gist,  'psychology,'  'psychometrist, '  ' psychcuetrics' 
or  'psychometry ,   or  that  they  do  not  state  or  imply 
that  thev  are  licensed  to  practice  psychology." 
(Bus.  &  Prof.  Code,  §2908.) 

Additionally,  the  Psychology  Practice  Law  does  not  pre- 
vent activities  of  a  psychological  nature  by  salaried  employees 
of  academic  institutions,  public  schools  or  governmental  agencies 
performing  their  duties  for  which  they  were  hired,  within  the 
confines  of  their  organization  and  if  such  persons  do  not  hold 
themselves  out  to  the  public  as  psychologists  for  a  fee,  monetary 
or  otherwise,  or  by  graduate  students,  psychological  interns  or 
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trainees  in  their  resoective  course  of  study,   (Bus.  &  Prof. 
Code,  §§2910  and  2911.) 

Under  the  foregoing  statutes,  it  appears  that  the  Psy- 
chology Practice  Law  intends  only  to  prevent  parsons  from  hold- 
ing themselves  out  to  the  public,  while  rendering  services,  that 
they  are  psychologists  or  possess  a  greater  professional  or 
license  status  than  in  fact  exists.  Tlierefore,  persons  giving 
free  psychological  counseling  to  persons  undergoing  a  crisis  or 
who  are  in  general  need  of  psychotherapy  would  be  unregulated 
unless  by  their  advertising  or  conduct  they  mislead  the  public 
into  believing  they  are  professionally  qualified  and  licensed. 
Whether  the  counseling  was  done  over  the  telephone  or  in  person 
would  be  immaterial. 

If  persons  do  hold  themselves  out  to  the  public  as  being 
professionally  qualified  or  licensed  to  render  psychotherapy  and 
are  not  in  fact  licensed,  such  persons  could  be  guilty  of  a  mis- 
demeanor (Bus.  &  Prof.  Code,  §2970)  end  may  also  be  enjoined 
from  continuing  such  activities  through  the  Superior  Court  by 
the  Board  of  Medical  Examiners  (Bus.  &  Prof.  Code,  §2971). 

2.  "In  accordance  with  the  inquiries  made  above 

in  question  #1,  what  legal  distinction,  if  any, 
is  made  between  the  counseling  performed  by  a 
clerical  person  and  psychiatric  counseling 
performed  by  nonclerical  lay  persons?" 

There  is  no  legal  distinction  made.  As  indicated  in 
answer  to  No.  1  above,  duly  ordained  members  of  the  clergy  or 
religious  practitioners  are  not  prohibited  from  engaging  in 
psychological  activities  within  their  professions  provided  that 
they  do  not  hold  themselves  out  to  the  public  as  a  psychologist 
or  imply  that  they  are  licensed  to  practice  psychology,  and  non- 
clerical  lay  persons  who  are  members  of  other  professions  are 
granted  the  same  exemption. 

3.  "Are  there  any  statutes  or  administrative 
regulations  presently  in  effect  in  California 
which  regulate  in  any  way  the  'switchboard' 
or  psychiatric  answering  service?" 

There  are  no  statutes  or  administrative  regulations  which 
regulate  "switchboard"  or  psychiatric  answering  services,  as 
such.   However,  in  a  given  fact  situation,  the  Psychology  Practice 
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Law  set  forth  in  response  to  your  first  question  may  be  appli- 
cable. 

4.  "Are  there  any  statutes  or  administrative 

regulations  presently  in  effect  in  California 
which  require  the  consent  of  parents  or  legal 
guardians  before  psychiatric  counseling  is 
administered  to  an  unerao.ncipated  minor?  Again, 
please  use  a  definition  of  psychotherapy  which 
would  bring  as  much  of  this  activity  as  possible 
within  any  statute  or  regulation," 

There  are  no  statutes  or  administrative  reguletions  which 
specifically  require  consent  by  parents  or  guardians  for  psychi- 
atric counseling.   However,  if  in  a  particular  case,  psychiatric 
counseling  included  medical  treatment,  e.g.,  the  prescribing  of 
drugs  or  electro-convulsive  therapy ^  the  law  requiring  the  con- 
sent of  a  parent  or  guardian  of  an  unenancipated  minor  for  madical 
or  surgical  treatment  would  apply. 

You  are  so  advised. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Irving  G.  Breyer,  Legal  Adviser 

Board  of  Education 

135  Van  Ness  Avenue 

San  Francisco,  California  9A102 

Subject:   Overtime  Pay  for  Employees  of 
John  o'Connell  School 

Dear  Mr,  Breyer: 

This  is  in  response  to  your  request  regarding  the  payment 
of  overtime  salary  to  employees  at  the  John  0  Connell  School. 
Attached  to  your  request  is  a  letter  from  the  attorney  for  sonoe 
of  the  school  district  employees  who  are  members  of  the  San 
Francisco  City  and  County  Employees  Union,  Local  400*   The 
employees '  attorney  contends  that  employees  of  the  school  district 
are  entitled  to  overtime  compensation  for  work  rendered  beyond 
40  hours  per  week  or  in  excess  of  eight  hours  per  day  because  of 
Industrial  Welfare  Commission  Order  No.  4-68  Issued  by  the  State 
of  California, 

The  fixing  of  salaries  in  chartered  cities  and  counties 
is  a  municipal  affair  and  is  not  governed  by  state  laws.   (Bishop 
y.  City  of  San  Jose.  1  Cal,3d  56;  Butterworth  v.  Boyd.  12  C.2d 
140;  Adams  v.  WolTT.  84  C.A.2d  43575   Thus,  the  State  Industrial 
Welfare  Order  referred  to  by  the  attorney  for  the  school  district 
employees  is  inapplicable  to  employees  of  the  City  and  County  of 
San  Francisco  or  noncertificated  employees  of  the  San  Francisco 
Unified  School  District. 

The  Board  of  Supervisors  has  the  power  and  duty  to  fix  by 
ordinance  all  salaries,  wages  and  compensation  for  all  officers 
and  employees  of  the  City  and  County  of  San  Francisco  and  the 
noncertificated  employees  of  the  San  Francisco  Unified  School  Dis- 
trict (§§135  and  151,  Charter).   Ordinance  No.  89-70,  fixing  and 
determining  the  schedules  of  compensation  for  fiscal  year  1970-71 
is  applicable  to  noncertificated  employees  of  the  San  Francisco 
Unified  School  District,   (See  §1.)   Compensation  for  overtime 


.^- 


a-ii 


ie:o!wv  ZTWW  ub' 


Letter  Opinion  No.  71-7 


February  18,  1971 

DOCUMENTS  DGPT. 
SAN  FRANCISCO 
PUBLIC    LIBRARY 


San  Francisco  Fire  Commission 

260  Golden  Gate  Avenue 

San  Francisco,  California  94102 

Attention:  Mr.  Raymond  G.  Connors,  Jr. 
Secretary 

Subject:  Hugh  Maguire  -  "Final  Compensation" 
for  Purpose  of  Determining  Amount  of 
Retirement  Allowance 

Gentlemen: 

You  have  requested  my  opinion  as  to  the  salary  upon  which 
the  retirement  allowance  of  Hugh  Maguire,  a  former  member  of 
your  department,  should  be  based.  As  you  know,  Mr,  Maguire  was 
retired  for  service  effective  May  1,  1970,  having  attained  the 
age  of  65  years  during  the  month  of  April  1970. 

A  member  of  the  Fire  Department  who  is  retired  for  serv- 
ice is  entitled  to  receive  a  retirement  allowance  which  is  a 
percentage  of  his  "final  compensation."   (Charter  §171.1.2.) 
"Final  compensation,"  insofar  as  pertinent  to  your  request,  is 
defined  as  "  ,  .  .  the  monthly  compensation  earnable  by  a  member 
at  the  time  of  his  retirement  ...  at  the  rate  of  remuneration 
attached  at  that  time  to  the  rank  or  position  which  said  member 
held,  provided  that  said  member  has  held  said  rank  or  position 
for  at  least  one  year  immediately  prior  to  said  retirement  ..." 
(Charter  §171.1.1.) 

Your  letter  indicates  that,  although  he  held  the  permanent 
civil  service  rank  of  Captain,  Mr.  Maguire  was  assigned  on  April 
17,  1969,  to  perform  the  duties  of  Battalion  Chief  because  of 
vacancies  then  existing  in  that  rank.   On  November  4,  1969,  he 
was  appointed  permanent  limited  tenure  Battalion  Chief.  On  Febru- 
ary 9,  1970,  he  went  on  sick  leave  and  remained  in  that  status 
until  he  was  retired  effective  May  1,  1970.  Except  for  certain 
periods  to  be  discussed  below,  Mr.  Maguire  received  the  salary 
of  Battalion  Chief  from  April  17,  1969,  to  May  1,  1970. 
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A  person  assigned  to  perform  the  duties  of  a  higher  rank 
and  receiving  the  salary  of  that  higher  rank  "holds"  that  rank, 
for  the  purpose  of  determining  his  "final  compensation,"  during 
the  time  he  is  so  assigned  and  paid.   (See  City  Attorney's  Opin- 
ion No.  70-77.)   Consequently,  the  "final  compensation"  upon 
which  Mr.  Maguire*s  retirement  allowance  is  to  be  based  would  be 
the  salary  of  Battalion  Chief,  provided  he  held  that  rank  for  at 
least  one  year  without  a  break  immediately  prior  to  his  retire- 
ment. 

Your  letter  indicates  that  from  May  16  through  May  22, 
1969,  Mr,  Maguire  was  not  assigned  as  a  Battalion  Chief,  although 
there  were  vacancies  in  that  position.  You  state  that  other 
captains  were  given  the  assignment  as  Battalion  Chief,  even 
though,  on  the  basis  of  seniority,  such  assignment  should  have 
been  given  to  Mr,  Maguire  in  accordance  with  the  rules  of  your 
department.  You  concede  that  the  failure  to  assign  Mr.  Maguire 
as  Battalion  Chief  during  this  period  was  "a  mistake  made  by  the 
Assignment  Office"  of  your  department.   There  is  nothing  in  your 
communication  which  indicates  that  Mr.  Maguire  would  have  refused 
or  been  unable  to  accept  an  assignment  as  Battalion  Chief  if  it 
had  been  made. 

You  also  state  that  on  August  25,  September  24,  September 
30,  and  October  10,  1969,  Mr,  Maguire  took  intermittent  vacation 
(one-half  shift) ,  during  which  he  was  paid  the  salary  of  his 
permanent  rank  of  Captain.  You  state  that  Mr.  Maguire  took  this 
vacation  because  he  V7as  required  to  do  so  by  the  rules  of  your 
department.   It  should  be  noted  that  in  each  instance  upon  his 
return  from  vacation  Mr,  Maguire  was  again  assigned  and  paid  as 
a  Battalion  Chief. 

With  respect  to  the  period  from  May  16  through  May  22, 
1969,  it  would  appear  that  Mr.  Maguire  was  entitled,  under  the 
rules  of  your  department,  to  be  assigned  as  a  Battalion  Chief 
during  that  period.  You  acknowledge  that  the  failure  to  so  assign 
him  was  the  result  of  an  error  in  your  department's  Assignment 
Office.   Since  it  was  the  erroneous  conduct  of  the  Fire  Department 
which  deprived  Mr.  Maguire  of  his  right  to  be  assigned  as  a 
Battalion  Chief  during  the  period  from  May  16  through  May  22, 
1969,  the  City  and  County  cannot  thereafter  assert  that  this 
resulted  in  a  break  in  his  service  as  Battalion  Chief,  particu- 
larly where  such  a  conclusion  would  deny  Mr.  Maguire  a  retirement 
allowance  based  upon  the  "final  compensation"  of  the  rank  of 
Battalion  Chief  to  which  he  would  otherwise  have  been  entitled. 
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Fundamental  principles  of  equity  require  that  Mr.  Maguire  be 
considered  as  having  been  assigned  as  a  Battalion  Chief  during 
this  period  and,  therefore,  the  period  from  May  16  through  May 
22,  1969,  does  not  constitute  a  break  in  his  having  held  the 
rank  of  Battalion  Chief. 

I  turn  now  to  a  consideration  of  the  intermittent  vacation 
taken  by  Mr.  Maguire  on  August  25,  September  24,  September  30, 
and  October  10,  1969,  As  I  noted  above,  in  each  instance  upon 
his  return  from  vacation  Mr.  Maguire  was  again  assigned  and  paid 
as  a  Battalion  Chief.  As  you  indicate  in  your  letter,  Mr. 
Maguire 's  assignment  as  Battalion  Chief  and  his  right  to  receive 
the  salary  of  that  rank  are  based  upon  Section  7  of  Ordinance  No, 
91-69,  which  provides  as  follows: 

"ASSIGNMENT  TO  HIGHER  RANKS:  After  one  shift, 
all  assignments  of  uniformed  members  of  the  Police 
and  Fire  Departments  to  higher  ranks  shall  be  by 
appointment,"  (Emphasis  added.) 

Pursuant  to  Section  7,  a  member  of  your  department  assigned  to 
a  higher  rank  does  not  receive  the  salary  of  that  higher  rank 
until  he  t^s  completed  one  shift.  Thus,  during  the  first  shift 
while  assigned  to  a  higher  rank  he  would  receive  only  the  salary 
of  his  permanent  rank.  Since  Mr.  Maguire  was  assigned  and  paid 
as  a  Battalion  Chief  immediately  upon  his  return  from  each  of 
his  vacation  days,  it  would  appear  that  your  department  con- 
sidered him  to  be  holding  the  rank  of  Battalion  Chief  at  all 
times  while  on  vacation.  This  would  not  be  an  unreasonable  con- 
clusion, especially  since  Mr.  Maguire  was  taking  these  vacation 
days  because  he  was  required  to  do  so  by  the  rules  of  your  depart- 
ment. Having  compelled  Mr.  Maguire  to  take  these  intermittent 
vacation  days,  the  City  and  County  cannot  thereafter  contend  that 
such  vacation  days  constituted  a  break  in  his  service  as  Battal- 
ion Chief,  particularly  when  your  department  apparently  did  not 
consider  them  to  have  constituted  such  a  break  at  least  for  pur- 
poses of  Section  7  of  Ordinance  No.  91-69.  Once  again,  funda- 
mental principles  of  equity  would  require  that  these  intermittent 
vacation  days  not  constitute  a  break  in  Mr.  Maguire 's  service  as 
a  Battalion  Chief. 

It  is  my  conclusion  that,  based  upon  specific  and  peculiar 
circumstances  of  his  case,  Mr.  Maguire  is  entitled  to  be  con- 
sidered as  having  held  the  rank  of  Battalion  Chief  during  the 
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entire  period  from  April  16,  1969,  to  the  date  of  his  retirement 
and  that,  therefore,  he  is  entitled  to  receive  a  retirement 
allowance  based  upon  the  salary  of  a  Battalion  Chief. 

You  are  advised  accordingly. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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San  Francisco  Fire  Conunission 

260  Golden  Gate  Avenue 

San  Francisco,  California  94102 

Attention:  Mr.  Raymond  G.  Connors,  Jr. 
Secretary 

Subject:  Availability  of  Retirement  Benefits 

for  Members  of  Fire  Department  Who  Are 
Under  25  Years  of  Age  at  Time  of 
Appointment 

Gentlemen: 

You  have  requested  my  opinion  with  respect  to  certain 
provisions  of  the  Charter  relating  to  retirement  benefits  avail- 
able to  members  of  the  San  Francisco  Fire  Department,  You  have 
asked  that  I  respond  to  the  following  specific  questions: 

"1,  When  a  man  enters  the  Fire  Department  between 
the  ages  of  20  to  25,  attains  the  age  of  50 
should  he  then  be  retroactively  credited  with 
the  additional  3  per  cent  retirement  allowance 
for  each  year  of  service  beyond  25  years? 

"2,  When  a  man  enters  the  Fire  Department  between 
the  ages  of  20  to  25,  and  serves  25  or  more 
years,  then  dies  before  attaining  age  50, 
should  his  survivors  be  entitled  to  the  same 
benefits  as  those  members  who  have  attained 
age  50  with  the  same  service? 

"3,   Is  it  a  violation  of  applicable  constitutional 
and  legal  principles  to  discriminate  as  to  age 
by  denying  available  retirement  benefits  to  men 
who  enter  the  Fire  Department  between  the  ages 
of  20  to  25  and  have  served  at  least  25  years 
while  at  the  same  time  granting  such  benefits 
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to  men  who  entered  the  Fire  Department  at  age 
25  and  serve  at  least  25  years?" 

The  pension  provisions  contained  in  the  Charter  of  the 
City  and  County  of  San  Francisco  form  an  integral  part  of  the 
employment  contract  between  the  City  and  County  and  its 
employees.   (Kern  v.  City  of  Long  Beach,  29  C.2d  848;  Bellus  v. 
City  of  Eureki,  69  C.2d  336.)  When  a  public  entity  sets  up  its 
pension  system,  it  has  a  rather  wide  latitude  in  prescribing  the 
terms  and  conditions  for  retirement.   (Wallace  v.  City  of  Fresno, 
42  C.2d  180;  Symington  v.  City  of  Albany,  5  C.A.3d  742.)   fHe 
pension  plan,  with  its  program  of  benefits  and  the  conditions 
upon  which  benefits  will  be  payable,  establishes  the  respective 
rights  and  obligations  of  the  employee  and  the  public  entity. 

As  you  know,  the  r<itirement  prograru  for  current  members 
of  your  department  is  encompassed  in  Sections  171.1  through 
171.1,15  of  the  Charter.  Section  171.1.2  governs  the  matter  of 
service  retirement  and  provides  that  any  member  of  your  depart- 
ment who  completes  at  least  25  years  of  service  and  attains  the 
age  of  50  years  may  retire  for  service  at  his  option.  Section 
171.1,2  provides  that  a  person  retiring  for  service  shall 
receive  a  retirement  allowance  equal  to  55  per  cent  of  his  "final 
compensat:.c;n,"  plus  an  allowance  at  the  r^te  of  3  par  cent  of 
said  "final  compensation"  for  each  year  of  service  rendered  after 
qualifying  for  service  retirement;  provided,  however,  that  the 
allowance  cannot  exceed  70  per  cent  of  said  "final  compensation." 

In  order  to  be  eligible  for  service  retirement,  a  person 
must  satisfy  both  of  the  conditions  specified  in  Section  171. 1. 2-- 
he  must  not  only  complete  at  least  25  years  of  service,  but  he 
must  also  have  attained  the  age  of  50  years.   Qualification  for 
service  retirement  occurs  only  when  both  of  these  conditions  have 
been  satisfied.   (Charter,  Section  171.1,5.)  The  additional 
allowance  of  3  per  cent  of  "fin-^1  compens^ation'  is  applicable  to 
each  year  of  service  rendr.red  after  the  mcuber  qualifies  for 
service  retirement,   Conse^^uenLly ,  this  additional  allowance  is 
payable  for  each  year  of  service  rendered  after  the  member  has 
both  completed  at  least  25  years  of  service  and  attained  the  age 
of  50  years.  Therefore,  your  first  question  must  be  answered  in 
the  negative. 

Your  second  question  appsrently  relates  to  the  death  of 
an  active  employee  as  the  result  of  a  nonindus trial  injury  or 
illness.   Section  171.1.5  governs  this  area  of  benefits  under  the 
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Retirement  System  and  provides  for  a  survivors'  allowance  depend- 
ent upon  whether  the  member  is  still  an  active  employee  or  has 
retired.  With  respect  to  active  employees,  a  survivors'  allow- 
ance is  payable  if  the  member's  death  occurred  after  qualifica- 
tion for  service  retirement."  As  explained  above,  a  member 
qualifies  for  service  retirement  upon  completion  of  at  least  25 
years  of  service  and  attainment  of  the  age  of  50  years.   If  a 
nonindustrial  death  occurs  prior  to  the  satisfaction  of  these  two 
conditions,  the  survivors*  allowance  provided  under  Section 
171.1.5  would  not  be  payable.   Thus,  if  a  member  of  your  depart- 
ment dies  before  attaining  the  age  of  50  years,  the  allowance 
provided  under  Section  171.1,5  would  not  be  payable  regardless 
of  the  number  of  years  of  service  which  the  member  may  have  ren- 
dered.  Consequently,  your  second  question  must  also  be  answered 
in  the  negative. 

As  I  have  indicated  above,  the  City  and  County  has  wide 
latitude  in  establishing  the  conditions  upon  which  an  employee 
will  be  entitled  to  retire  for  service.   By  accepting  employment 
with  the  City  and  County,  an  employee  accepts  those  conditions. 
Thus,  persons  entering  your  department  prior  to  attaining  the  age 
of  25  years  accept  the  condition  that  they  will  be  required  to 
serve  until  they  attain  the  age  of  50  years  before  they  will  be 
eligible  for  service  retirement.   Consequently,  your  last  ques- 
tion must  also  be  answered  in  the  negative. 

You  are  advised  accordingly. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


( 
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Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Notice  of  Termination  of  Probationary 
Employee;  Specification  of  Reasons 
for  Termination  Therein 

Dear  Mr.  Albert: 

This  is  in  response  to  your  request  for  advice  as  to  the 
nature  of  the  notice  of  termination  that  must  be  given  proba- 
tionary employees  under  Charter  Section  148,  Your  inquiry 
relates  exclusively  to  the  following  paragraph  of  the  section  in 
question: 

"Any  appointment  to  a  position  declared 
permanent  by  the  civil  service  commission  shall  be 
on  probation  for  a  period  of  six  months,  provided 
that  the  probationary  period  for  entrance  positions 
in  the  uniform  rank  of  the  police  department  shall 
be  for  one  year.  At  any  time  during  the  probation- 
ary period  the  appointing  officer  may  terminate  the 
app  o  1  nument  upon  givin  g  '.'Tr  it  ten  notice  of  such 
termination  to  the  employees  an3~to~the  civil  seirv- 
Tce  commission  specifying  the  reasons  for  such  term- 
inatioru   Except  in  the  case  of  uniformed  members  of 
the  police  and  fire  departments  the  civil  service 
commission  shall  inquire  into  the  circumstances.   If 
the  appointment  resulted  from  an  entrance  examination 
the  commission  may  declare  such  person  dismissed  or 
may  return  the  name  to  the  list  of  eligibles  under 
such  conditions  for  further  appointment  as  the  com- 
mission may  deem  just.   If  the  appointment  resulted 
from  a  promotional  examination  the  employee  shall 
have  the  right  of  appeal  and  hearing  before  the 
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civil  service  commission.  The  commission  shall 
render  a  decision  within  thirty  days  after  receipt 
of  the  notice  of  termination  and  (a)  may  declare 
such  person  dismissed;  or  (b)  order  such  person 
reinstated  in  his  position  without  prejudice,  and 
the  commission  may  in  its  discretion  order  that 
the  employee  be  paid  salary  from  time  of  the 
termination  of  his  appointment;  or  (c)  order  the 
return  of  such  person  to  the  position  from  which 
he  was  promoted.   The  decision  of  the  commission 
shall  be  final.   Immediately  prior  to  the  expira- 
tion of  the  probationary  period  the  appointing 
officer  shall  report  to  the  civil  service  commis- 
sion as  to  the  competence  of  the  probationer  for 
the  position,  and  if  competent,  shall  recommend 
permanent  appointment,"   (Emphasis  added.) 

Specifically  you  ask  if  the  lack  of  punctuation  in  the 
emphasized  sentence  implies  that  an  appointing  officer  may 
merely  inform  the  Commission  of  the  reasons  for  termination  and 
need  not  include  said  reasons  in  the  notice  of  termination 
furnished  the  employee. 

You  are  advised,  in  answer  to  your  inquiry,  that  I  find 
no  ambiguity  in  the  underlined  sentence  and  it  appears  clear  to 
me  that  it  directs  that  the  reasons  for  the  termination  be  con- 
tained in  the  written  notice  to  the  employees  and  in  the  written 
notice  to  the  Civil  Service  Commission,   The  clause  "specifying 
the  reasons  for  such  termination"  relates  back  to  the  term 
"written  notice"  and  there  is  only  one  type  of  written  notice 
specified  in  the  sentence  which  must  be  served  both  on  the 
employees  and  on  the  Civil  Service  Commission, 

If  there  were  any  ambiguity  in  the  sentence  the  legisla- 
tive intent  would,  of  course,  control  and  this  intent  is  clearly 
derived  from  an  analysis  of  the  history  of  the  section.  As  the 
section  originally  appeared  in  the  Charter  of  1932,  there  was 
no  provision  made  for  written  notice  of  termination  of  probation- 
ary appointees  either  to  the  employees  or  to  the  Civil  Service 
Commission,   However,  the  section  did  provide  then,  as  it  does 
now,  for  the  right  and  duty  of  the  Civil  Service  Commission  to 
inquire  into  the  circumstances  of  the  termination,  which  means 
that  the  Civil  Service  Commission  would  at  all  times  be  apprised 
of  the  reasons  for  such  termination. 
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In  1945  the  section  was  amended  to  provide  for  an  appeal 
and  a  hearing  by  the  Civil  Service  Commission  for  probationary 
promotive  appointees  who  were  dismissed  daring  the  probationary 
period.  At  that  time,  as  part  of  the  same  amendment  provision 
was  made  for  written  notice  and  the  following  portion  of  the 
underlined  sentence  was  added: 

"...  upon  giving  written  notice  of  such 
termination  to  the  employees  and  to  the  civil 
service  commission  specifying  the  reasons  for 
such  termination.  ..." 

This  provision  for  written  notice  of  termination  and  a  specifi- 
cation of  the  reasons  therefor  was  unquestionably  added  to  com- 
port with  due  process,  as  in  granting  a  right  of  appeal  the 
affected  employees  would  be  required  to  have  notice  of  the  rea- 
sons for  their  termination  in  order  that  they  could  properly 
perfect  and  prosecute  an  appeal.  The  authors  of  the  amendment, 
however,  did  not  see  fit  to  make  a  distinction  between  those 
employees  who  had  a  right  to  appeal  and  those  who  did  not  with 
relation  to  the  requirements  of  written  notice  and  the  specifi- 
cation of  the  reasons  therefor,  and  the  effect  of  the  language 
adopted  was  to  give  all  employees  who  are  terminated  during 
their  probationary  period  the  right  to  written  notice  and  a 
specification  of  the  reasons  for  their  termination. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Colan,  Clerk 

Board  cf  Supervisors 

235  City  Kail 

San  Francisco,  California  9^102 

Subject:   Sale  of  Postcards  and  Copies  of 
Historical  Maps,  Photographs  and 
Documents  by  the  Office  of  the  Mayor 

Dear  Mr.  Do Ian: 

You  have  asked  my  opinion  whether  the  Office  of  the  Mayor 
can  sail  postcards  and  copies  of  maps,  photographs,  documents 
and  other  such  material  relating  to  the  history  of  the  City  and 
County  of  San  Francisco. 

In  1965,  the  San  Francisco  Public  Library  asked  whether 
it  could  print  and  sell  notecards  depicting  cultural  objects 
in  its  collection.   I  concluded  in  Opinion  No,  65-35-A,  dated 
September  28,  1965: 

"A  municipality  is  invested  with  full  powers 
to  do  everything  necessarily  incident  to  a  proper 
discharge  of  its  public  functions,  but  it  has  no 
implied  powers  to  engage  in  any  independent  busi- 
ness enterprise  or  occupation  such  as  is  usually 
pursued  by  private  individuals.   (Rave'tino  v.  City 
of  San  Diego.  70  C.A.2d  37;  McQuiirfu's  Municipal 
Corporations  (Rev.  3rd  Ed.)  Vol.  12,  Sec.  36.02.) 
If  the  business  activity  is  for  a  public  purpose, 
the  municipality  may  engage  in  such  business  enter- 
prise. The  test  of  what  constitutes  a  mtanicipal 
affair  is  that  the  work  be  essentially  public  and 
for  the  general  good  of  the  inhabitants  of  the 
city .   (Sacramento  Chamber  of  Corrjnerce  v.  Stephens , 
212  Cal.  607.)   It  is  my  conclusion  that  the 
printing  and  sale  of  note  cards  which  depict  books 
and  other  cultural  objects  located  in  the  San 
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Francisco  Public  Library  constitutes  a  proper 
public  purpose.   It  is  a  form  of  advertising  the 
library'  collection  and  tends  to  promote  and 
encourage  civic  interest  in  literature  and  the 
arts." 

The  sale  of  postcards  and  copies  of  maps,  photographs, 
docxanents  and  other  such  material  which  relate  to  the  history 
of  the  City  and  County  of  San  Francisco  promotes  and  encourages 
an  interest  in  San  Francisco  and  its  history.   Therefore,  it  is 
my  opinion  that  tine  production  and  sale  of  such  items  would 
constitute  a  proper  public  purpose. 

Enclosed  for  the  consideration  of  the  Board  of  Super- 
visors is  a  proposed  form  of  ordinance  authorizing  the  Office 
of  the  Mayor  to  print  and  sell  the  above  mantioned  items  relat- 
ing to  the  history  of  San  Francisco. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attornay 


I 


FILE  NO.  487-70  ORDINANCE  NO.. 


AMENDING  THE  SAN  FRANCISCO  ADMINISTRATIVE  CODE  BY  ADDING  SECTION 
8.23  THERETO,  AUTHORIZING  TliE  OFFICE  OF  THE  MAYOR  TO  PRINT  AND 
SELL  POSTCARDS  AIhJ)   COPIES  OF  PHOTOGRAPHS,  MAPS,  DOCUMENTS  AND 
OTHER  SIMILAR  MATERMLS  REI^.TING  TO  THE  HISTORY  OF  THE  CITY  AilD 
COUNTY  OF  SAN  FRANCISCO. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Fran- 
cisco: 

Section  1,  The  San  Francisco  Administr stive  Code  is  hereby 
amended  by  adding  Section  8.23  thereto  to  read  as  follows: 

SEC.  8.23o  Notwithstanding  the  provisions  of  Section  8.12 
of  this  code  the  Office  of  the  Mayor  is  hereby  authorised  to 
print  and  sell  postcards  and  copies  of  photographs,  maps,  docu- 
ments and  other  similar  materials  relating  to  the  history  of  the 
City  and  County  of  San  Francisco. 

There  shall  be  established  in  the  Treasury  of  the  City  and 
County  of  San  Francisco  a  special  fund  to  be  known  and  designated 
as  the  Public  Information  Fund  into  which  shall  be  deposited  all 
monies  received  from,  the  sale  of  any  and  all  printed  postcards 
and  copies  of  photographs,  maps,  documents  and  other  similar 
materials  pursuant  to  the  authority  herein  contained. 

The  sales  price  for  said  items  shall  be  established  jointly 
by  the  Office  of  the  Mayor  and  the  Purchaser  of  Supplies,   Bal- 
ances not  exceeding  $1,500.00  remaining  in  the  fund  at  the  close 


of  any  fiscal  year  shall  have  been  deemed  to  have  been  provided 
for  a  specific  purpose  within  the  meaning  of  Section  80  of  the 
Charter  and  shall  be  carried  forward  and  accuniula'ied  in  said  fund 
for  the  purposes  recited  herein.  Monies  in  excess  of  $1,500,00 
shall  be  transferred  to  the  General  Fund. 

The  Office  of  the  Mayor  shall  annually  submit  in  vnriting  to 
the  Mayor,  to  the  Controller  and  to  the  Board  of  Supervisors  a 
report  showing  the  total  receipts  and  disbursements  of  the  pre- 
ceding year  together  v;ith  a  description  of  the  iteics  printed  or 
copied. 
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DOCUMENTS  DEPT. 
SAN    FRANCISCO 
PUBUC    LIBRARY 


Mr.  Percy  H.  Steele,  Jr.,  President 
San  Francisco  Association  of 

United  2ay  Araa  Crusade 
2400  Sutter  Street 
San  Francisco,  California  94115 

Subject:  Utility  Users  Tax  Exemption 

Dear  Mr,  Steele: 

This  is  in  response  to  your  letter  requesting  a  ruling 
as  to  whether  or  not  the  United  Boy  Area  Crusade  Affiliated 
Agencies  are  exempt  fro3i  the  San  Francisco  Utility  Users  Tax. 

The  general  exemptions  from  the  Utility  Users  Tax  are 
contained  in  Sections  702  and  707.  Additionally,  Section  703(d) 
contains  a  further  exemption  from  the  telephone  users  tax  only. 

The  above  sections  read  as  follows : 

"Sec.  702.   City,  Public  Entity  and 

Constitutional  Exemptions. 

"Nothing  in  tliis  article  shall  be  construed 
as  imposing  a  tax  upon  (1)  the  City  and  County,  or 
(2)  any  person  when  imposition  of  such  tax  upon 
that  person  would  be  in  violation  of  the  Constitu- 
tion of  the  United  States  or  that  of  the  State  of 
California,  or  (3)  the  state,  any  county,  municipal 
corporation,  city  and  county,  district  or  any  poli- 
tical subdivision  of  the  State  of  California." 

"Sec.  707.   Exemptions. 

"Nothing  in  this  article  shall  be  construed  as 
imposing  a  tax  upon  any  person  if  imposition  of 
such  tax  upon  that  person  would  be  in  violation  of 
the  Constitution  of  the  United  States  or  the  Consti- 
tution of  the  State  of  California." 
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"Sec.  703.  Telephone  Users  Tax. 

"(d)  NotwitKstancfCv;^  tha  provisions  of  sub- 
section (a)  ,  the  tax  iraposed  under  this  section 
shall  not  be  imposed  upon  any  person  for  using 
intrastate  telephone  communication  seirvices  to  the 
extent  that  the  amounts  paid  for  such  services  ere 
exempt  from  or  not  sub-^ect  to  the  tax  imposed  under 
Section  4251  of  Title  26  of  the  United  States  Code, 
as  such  section  existed  on  the  effective  date  here- 
of. 

No  information  has  been  furnished  me  indicating  that  the 
United  Bay  Area  Crusade  Affiliated  Agencies  would  fall  within 
any  of  the  exaraptionc-  provided  by  r«.2cti:;ns  702  or  707.  Whether 
any  such  affiliated  ager.cy  is  exempt  from  the  telephone  users 
tax  depends  upon  whether  or  not  such  agency  is  exempt  from  the 
federal  tax  imposed  under  Section  A251  of  Title  26  of  the  United 
States  Code. 

It  is  my  understanding  that  Pacific  Telephone  and  Tele- 
graph Company  already  has  reviewed  its  customer  lists  and  is 
neither  billing  for  noi  collecting  the  telapb.cne  u^ers  tax  from 
organizations  entitled  to  exemption  under  Section  703(d). 

Some  or  all  of  your  affiliated  agencies  may  be  nonprofit 
organizations.   This  fact  alone,  however,  would  not  entitle  such 
organizations  to  an  exeraption  under  Section  702  or  Section  707 
of  the  Utility  Users  Tax  Ordinance. 

Very  truly  yours. 


TKOM^-3  M,    O'CONIsOR 
City  Attorney 


Letter  Opinion  No.  71-12 


March  10,  1971 


DOCUMENTS  OePT. 
SAN    FRANCISCO 
PUBLIC    LIDR/VRY 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  S4102 

Subject:   Exemption  of  Nonprofit  Organizations 
from  Utility  Users  Tax 

Dear  Mr.  Dolan; 

This  is  in  response  to  your  communication  relating  to 
whether  or  not  nonprofit  organizations  are  exempt  from  the  San 
Francisco  Utility  Users  Tax. 

The  general  exemptions  from  such  tax  are  contained  in 
Sections  702  and  707.  Additionally,  Section  703(d)  contains  a 
further  exemption  from  the  telephone  users  tax  only. 

The  above  mentioned  provisions  read  as  follows: 

"Sec.  702.   City,  Public  Entity  and 

Constitutional  Exemptions. 

"Nothing  in  this  article  shall  he   construed 
as  imposing  a  tax  upon  (1)  the  City  and  County, 
or  (2)  any  person  when  imposition  of  such  tax 
upon  that  person  would  be  in  violation  of  the 
Constitution  of  the  United  States  or  that  of  the 
State  of  California,  or  (3)  tha  state,  any  county, 
municipal  corporation,  city  and  county,  district 
or  any  political  subdivision  of  the  State  of 
California." 

"Sec.  707,   Exemptions. 

"Nothing  in  this  article  shall  be  construed 
as  imposing  a  tax  upon  any  person  if  imposition  of 
such  tax  upon  that  person  would  be  in  violation  of 
the  Constitution  of  the  United  States  or  the  Con- 
stitution of  the  State  of  California." 
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"SeCo  703.  Telephone  Users  Tax. 

"(d)  Notwitlista'nding  tTie  provisions  of  ctub- 
section  (a) ,  the  tax  impcsed  under  this  section 
shall  not  be  imposed  upon  any  person  for  using 
intrastate  telephone  coainiunicction  services  to  the 
extent  that  the  amounts  paid  for  such  services  are 
exempt  from  or  net  subject  to  the  tax  imposed  under 
Section  4251  of  Title  26  of  the  United  States  Code, 
as  such  section  existed  on  the  effective  date  here- 
or. 

It  is  my  understanding  that  Pacific  Telephone  and  Tele- 
graph Company  already  has  reviewed  its  customer  lists  and  is 
neither  billing  for  nor  collecting  the  telephone  users  tax  from 
persons  entitled  to  exemption  under  Section  703(d), 

With  respect  to  the  other  taxes  imposed  under  the  Utility 
Users  Tax  Ordinance,  there  would  appear  to  be  no  exemption  for 
nonprofit  organizations  in  general^  or  for  the  San  Franc icco 
Chapter  of  the  National  Aid  to  Visually  Handicapped  in  particu- 
lar. 

The  question  of  granting  exemptions  to  nonprofit  organiza- 
tions from  the  City's  utility  users  tax  is  a  matter  of  legis- 
lative diccretion. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  71-13 


March  17,  1971 


tJOCUMENTS  DCPT. 
SAN  FRANCISCO 
PUBLIC    LIBR/VRY 

Mr.  Frank  R.  Quinn 

Acting  Registrar  of  Voters 

Room  155,  City  Hall 

San  Francisco,  California  94102 

Subject:   Elections  Code,  Section  3512; 

Definition  of  "Qualified  Elector" 
As  Used  Therein 

Dear  Mr,  Quinn: 

You  have  requested  an  opinion  as  to  the  meaning  of  the 
term  "qualified  elector"  as  used  in  Section  3512  of  the  Elec- 
tions Code. 

Section  3512  relates  to  statewide  initiative  and  refer- 
endum petitions  and  reads  as  follows : 

"Sec.  3512.  Any  qualified  elector  of  the 
state  shall  be  competent  to  solicit  said  signatures 
within  the  county  or  city  and  county  of  which  he  is 
an  elector.  Each  section  of  the  petition  shall  bear 
the  name  of  the  county  or  city  and  county  in  which 
it  is  circulated,  and  only  qualified  electors  of  such 
county  or  city  and  county  shall  be  competent  to  sign 
such  section. 

Section  3512  of  the  Elections  Code  was  enacted  in  1965 
(Stats.  1st  Ex.  Sess,  1966,  ch.  161,  sec.  5,  operative  November 
8,  1966)  as  part  of  the  constitutional  revision  package  approved 
by  the  people  on  the  November  1956  ballot.  The  language  now 
appearing  in  Section  3512  of  the  Elections  Code  is  identical  with 
language  appearing  in  former  Article  4,  Section  1  of  the  State 
Constitution  as  it  read  prior  to  its  repeal  in  1966, 

In  Gage  v.  Jordan.  23  Cal,2d  794,  the  Supreme  Court,  in 
discussing  the  provisions  of  Article  4,  Section  1  of  the  State 
Constitution,  stated,  in  part,  as  follows: 
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"...  The  detailed  provisions  of  paragraphs 
9  and  10  of  section  1,  prescribing  the  manner  in 
which  signatures  are  to  be  affixed  and  dated  also 
fortify  the  conclusions  that  the  life  of  the  peti- 
tions is  not  to  be  unlimited.  The  manifest  purpose 
of  such  provisions,  as  stated  in  Chester  v.  Hall, 
55  Cal.App.  611  [204  P.  2371,  and  approved  in  Boggs 
V.  Jordan.  204  Cal.  207,  216  [267  P.  696],  '  is  to 
guard  against  signatures  by  persons  who  are  not 
qualified  electors  at  the  time  of  signing,'  thus 
making  certain  that  no  initiative  measure  shall 
appear  upon  the  ballot  vinless  it  has  been  peti- 
tioned for  by  the  requisite  number  of  electors  who 
are  then  qualified  to  vote  upon  the  measure  at  the 
forthcoming  election  at  wKTcn  it  is  to  be  submitted. 
In  other  words,  it  is  intended  that  the  signers  of 
the  petition  shall  be  qualified  electors  at  the  time 
of  signing  and  that  the  measure  shall  be  submitted 
at  the  next  general  election,  at  which  they  are 
qualified  to  vote.  .  .  ."   (Emphasis  added.) 
(23  Cal. 2d  794,  804.) 

Although  the  court  in  Gage,  supra,  was  discussing  the 
term  "qualified  elector"  with  respect  to  persons  signing  the 
petition,  it  is  my  opinion  that  this  would  be  applicable  also 
to  the  solicitor  of  said  signatures  inasmuch  as  the  meaning  of 
the  term  should  be  the  same  throughout  the  section.  Accordingly, 
it  is  my  opinion  that  both  the  persons  soliciting  signatures  and 
the  persons  signing  petitions  be  electors  who  are,  either  at  time 
of  solicitation  in  the  former  case,  or  at  the  time  of  signing 
the  petition  in  the  latter  case,  qualified  to  vote  upon  the 
measure  at  the  forthcoming  election  at  which  it  is  to  be  sub- 
mitted; i.e.,  registered  voters. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  71-14 


March  18,  1971 

tJOCUMENTS  DCPT. 
SAN    FRANCISCO 
PUBLIC    LIBRARY 


Mr,  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Initiative  Petition  to  Limit 

Building  Height  Within  City  and 
County 

Dear  Mr.  Dolan: 

At  the  request  of  Supervisors  Terry  A.  Francois  and 
Robert  E.  Gonzales  you  have  submitted  the  following  questions 
in  connection  with  the  initiative  petition  which  is  presently 
being  circulated  in  the  City  and  County  proposing  the  enactment 
of  a  zoning  ordinance  limiting  the  height  of  buildings  in  San 
Francisco. 

Supervisor  Francois'  questions  and  my  answers  thereto 
are  as  follows : 

1.   Does  the  wording  of  the  petition  permit  it  to  be 
satisfied  by  our  Board's  enactment  of  the  legislation  in  ques- 
tion? 

The  petition  to  which  you  refer  has  printed  across  the 
top  thereof  the  following:   "Initiative  measure  to  be  submitted 
directly  to  the  electors."   (Emphasis  added.)   It  is  addressed 
"to  the  Board  of  Supervisors  of  the  City  of  San  Francisco"  and 
contains  in  the  body  thereof,  a  preamble,  reading  as  follows: 

"We,  the  undersigned,  registered  and  qualified 
voters  of  the  City  and  County  of  San  Francisco, 
State  of  California,  constituting  more  than  ten  per 
cent  of  the  entire  number  of  voters  casting  votes 
for  the  office  of  Mayor  in  the  last  preceding  regu- 
lar municipal  election,  hereby  present  this  petition 
and  request  that  the  ordinance  contained  in  the 
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Notice  of  Intention  reprinted  below  be  passed  by 
you  without  alteration,  or  be  submitted  to  a 
vote  of  the  people  at  a  special  election." 
(Emphasis  added.) 

As  you  will  note,  the  wording  of  the  petition  is  incon- 
sistent in  that  the  general  language  across  the  top  thereof 
states  that  the  measure  is  to  be  submitted  directly  to  the 
electors  while  the  particular  language  in  the  body  of  the  peti- 
tion requests  that  the  ordinance  set  forth  therein  either: 

(1)  be  passed  by  the  Board  of  Supervisors  without  alteration  or 

(2)  be  submitted  to  a  vote  of  the  people  at  a  special  election. 
In  the  interpretation  of  an  instrument  such  as  the  petition 
herein,  it  is  a  well  settled  rule  that  where  a  general  provi- 
sion and  a  particular  provision  are  inconsistent,  the  latter  is 
paramount  to  the  former.   (Code  of  Civil  Procedure,  §1859.) 
Applying  this  general  rule  to  the  inconsistency  herein,  it  is 
my  opinion  that  the  particular  provision  contained  in  the  body 
of  the  petition  would  prevail  over  the  general  provision  con- 
tained in  the  heading  thereof  and  that  the  petition  would  be 
satisfied  by  the  enactment  by  the  Board  of  Supervisors  of  the 
ordinance  proposed  therein. 

It  should  further  be  noted,  however,  that  the  petition 
requests  that  the  ordinance  be  passed  by  the  Board  "without 
alteration"  and  this  raises  a  question  as  to  the  power  of  the 
Board  to  do  so  in  this  particular  instance.   Section  4  of  the 
ordinance  reads  as  follows :   "This  ordinance  may  be  amended  or 
repealed  only  by  vote  of  the  majority  of  voters  on  the  question 
in  a  general  or  special  election."  As  a  general  rule  a  legis- 
lative body  cannot,  in  enacting  legislation,  limit  or  restrict 
its  own  power  or  the  power  of  its  successors  to  amend  or  repeal 
such  legislation.   (In  re  Collie.  38  Cal.2d  396,  398;  United 
Milk  Producers  v.  Cecil.  47  Cal.App.2d  758,  764-765;  6  McQuillin, 
Municipal  Corporations,  178.)   On  the  other  hand,  Section  4015 
of  the  Elections  Code  provides  that  any  ordinance  proposed  by 
initiative  petition  and  adopted  by  vote  of  the  legislative  body 
of  a  city  without  submission  to  the  voters  may  only  be  repealed 
or  amended  by  a  vote  of  the  people,  unless  provision  is  other- 
wise made  in  the  original  ordinance.   However,  Section  4057  of 
the  Elections  Code  provides  that  the  provisions  of  Chapter  3, 
Division  4  of  the  Elections  Code  (§§4000-5014)  do  not  apply  to 
cities  having  a  charter  adopted  and  ratified  under  the  constitu- 
tional provisions  relating  thereto  and  having  in  such  charter 
any  provision  for  the  direct  initiation  of  ordinances  by  the 
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voters.  The  San  Francisco  Charter  was  adopted  and  ratified  pur- 
suant to  the  applicable  provisions  of  the  State  Constitution  and 
such  charter  contains  specific  provisions  for  the  direct  initia- 
tion of  ordinances  by  the  voters.   (See:  Charter  §179.)  Accord- 
ingly, it  is  my  opinion  that  the  provisions  of  Section  4015  of 
the  Elections  Code  do  not  apply  to  San  Francisco,  and  therefore, 
the  general  rule  cited  hereinabove  would  control,  thus  precluding 
the  Board  of  Supervisors  from  enacting  any  legislation  containing 
a  provision  limiting  or  restricting  its  own  power  or  the  power  of 
its  successors  to  amend  or  repeal  the  same.   However,  it  is  my 
further  opinion  that  the  Board  of  Supervisors  could,  in  its  con- 
sideration of  the  proposed  ordinance,  delete  Section  4  therefrom, 
and  pass  the  ordinance  as  so  modified  without  violating  the 
request  contained  in  the  petition.   This  conclusion  is  based  upon 
another  well  settled  axiom  of  law  that  everyone  is  presumed  to 
know  the  law  and,  accordingly,  a  person  dealing  with  a  legisla- 
tive body  such  as  the  Board  of  Supervisors,  is  charged  with  full 
knowledge  of  that  body's  power  and  the  limitations  thereon. 
(Miller  v.  McKinnon.  20  Cal.2d  83;  El  Dorado  Irr.  Dist,  v.  Browne. 
216  Cal.  269;  Bear  River  Sand  &  Gravel  Corp.  v.  Placer  County « 
118  Cal.App.2d  684.)   Thus,  the  petitioners,  in  requesting  the 
Board  of  Supervisors  to  enact  legislation  containing  a  limitation 
upon  the  power  of  said  Board  or  its  successors  to  amend  or  repeal 
the  same  acted  with  presumptive  knowledge  of  the  law  precluding 
the  Board  so  limiting  its  own  power  or  the  power  of  its  succes- 
sors and  hence  the  deletion  of  such  language  would  not,  as  to  the 
petitioners,  constitute  an  alteration  of  the  ordinance, 

2.  If  such  legislation  were  to  be  enacted  by  our  Board, 
would  the  necessity  of  a  special  election  or  any  election  in 
response  to  the  petition  be  obviated? 

The  petition  requests  that  the  ordinance  contained  therein 
be  either:   (1)  passed  by  the  Board  of  Supervisors  without  alter- 
ation, or  (2)  be  submitted  to  a  vote  of  the  people  at  a  special 
election.  Thus,  the  petition,  on  its  face,  could  be  satisfied  in 
either  of  the  two  ways  set  forth  therein.   In  my  opinion,  if  such 
legislation  were  to  be  enacted  by  your  Board  without  alteration 
(except  as  set  forth  hereinabove  in  response  to  your  first  ques- 
tion) there  would  be  no  necessity  for  a  special  election  or  for 
any  election  for  the  law  neither  does  nor  requires  idle  acts. 
(Civil  Code,  §3532.) 

3.  If  our  Board  were  to  enact  the  legislation,  would 
there  be  any  proscription  against  subsequent  repeal  in  the  Board's 
discretion? 
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As  set  forth  in  detail  in  my  answer  to  your  first  ques- 
tion, it  is  my  opinion  that  were  your  Board  to  enact  the  legis- 
lation herein,  there  would  be  no  proscription  against  subsequent 
repeal  by  the  Board  in  its  discretion.   If  the  legislation  were 
enacted  by  vote  of  the  electors  it  could  only  be  repealed  by 
vote  of  the  electors.   (Charter,  §185.) 

4.  Is  there  sufficient  time  within  which  our  Board  might 
enact  appropriate  legislation  to  comply  with  any  option  given  by 
the  petition? 

An  answer  to  this  question  calls  for  consideration  of  the 
language  contained  in  the  petition,  the  number  of  registered 
voters  whose  signature  appears  thereon  and  the  applicable  law 
relating  thereto.   The  language  of  the  petition  establishes  no 
time  limits  for  action  thereon;  it  merely  requests  your  Board  to 
pass  the  ordinance  contained  therein  or  submit  the  same  to  a  vote 
of  the  people  at  a  special  election.   The  number  of  registered 
voters  signing  the  petition  is  not  known  at  this  time  and  will 
not  be  known  until  the  petition  has  been  properly  filed  with, 
and  examined  and  certified  to  by  the  Registrar  of  Voters.   The 
applicable  law  with  respect  to  this  question  is  set  forth  in 
Section  182  of  the  Charter,  which  reads  as  follows: 

"If  the  petition  accompanying  a  proposed  initia- 
tive measure,  declaration  of  policy,  or  recall  be 
signed  by  registered  voters  equal  in  number  to  ten 
per  cent  of  the  entire  vote  cast  for  mayor  at  the 
last  preceding  general  municipal  election  and  con- 
tains a  request  that  said  measure,  policy  or  recall 
be  submitted  forthwith  to  a  vote  of  the  electorate 
at  a  special  election,  then  the  registrar  shall 
forthwith  call  a  special  election,  which  shall  be 
held  at  a  date  not  less  than  thirty  nor  more  than 
forty  days  from  the  date  of  calling  the  same,  at 
which  said  measure  or  policy,  without  alteration, 
or  said  recall  shall  be  submitted  to  a  vote  of  the 
electorate,  unless  within  sixty  days  of  a  general 
or  primary  election,  in  which  event  it  shall  be  sub- 
mitted at  such  general  or  primary  election. 

"If  the  petition  accompanying  a  proposed  initia- 
tive measure  or  declaration  of  policy  be  signed  by 
registered  voters  equal  in  number  to  five  per  cent 
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but  less  than  ten  per  cent  of  the  said  entire 
vote,  then  such  measure  or  measures,  without 
alteration,  shall  be  submitted  by  the  registrar 
to  a  vote  of  the  electorate  at  the  next  general 
state  or  municipal  election  that  shall  occur  at 
any  time  after  thirty  days  from  the  date  of  the 
certificate  of  sufficiency  attached  to  the  peti- 
tion accompanying  such  measure  unless  the  board 
of  supervisors,  by  ordinance,  direct  that  the 
measure  or  policy  be  voted  on  at  a  special  elec- 
tion prior  thereto," 

Thus,  if  the  petition  herein  is:   (1)  signed  by  regis- 
tered voters  equal  in  number  to  ten  per  cent  of  the  entire  vote 
cast  for  mayor  at  the  last  preceding  general  municipal  election, 
and  (2)  contains  a  request  that  said  measure  be  submitted  forth- 
with to  a  vote  of  the  electorate  at  a  special  election,  then  the 
Registrar  is  required  forthwith  to  call  such  special  election 
within  a  specified  time  period.   (Charter,  §182,  supra,  par.  1.) 

As  pointed  out  above,  at  the  present  time  the  number  of 
registered  voters  whose  signatures  appear  or  will  appear  on  the 
petition  is  unknown,  but  assuming  that  the  ten  per  cent  require- 
ment will  be  met  or  exceeded,  the  second  requirement  for  a 
special  election,  namely  that  the  petition  contain  a  request  that 
said  measure  be  submitted  forthwith  to  a  vote  of  the  electorate 
at  a  special  election,  is  not  met  in  the  instant  case.  To  the 
contrary,  the  petition  offers  an  option  to  your  Board  to  either 
pass  the  ordinance  or  submit  it  to  the  electorate,  and  thus  it 
could  be  argued  that  the  question  of  any  election  only  arises 
upon  the  Board's  failure  to  pass  the  ordinance.   However,  even 
assuming  that  this  option  was  not  contained  in  the  petition,  it 
is  my  opinion  that  the  omission  of  the  word  "forthwith"  or  words 
of  similar  import  in  the  request  that  said  measure  be  submitted 
to  a  vote  of  the  electorate  at  a  special  election  renders  the 
provisions  contained  in  the  first  paragraph  of  Section  182  inap- 
plicable in  this  case.   It  is  a  cardinal  rule  of  statutory  con- 
struction that  every  word,  phrase  and  provision  of  a  statute  or 
charter  was  intended  to  have  some  meaning  and  perform  some  use- 
ful office,  and  a  construction  implying  that  words  were  used  in 
vain,  or  that  they  are  surplusage,  will  be  avoided.   (45  Cal.Jur, 
2d  626-627;  Praeger  v.  Israel,  15  Cal.2d  89;  Rumetsch  v.  Oakland. 
135  Cal.App.  267;  Los  Ansetes  County  v.  E°™e.  ^2  Cal.App.2d  239; 
see  also:  Gage  v. "Jordan.  23  Cal.2d  794.  802-803.) 


•  '■  ;: ; 


Letter  Opinion  No.  71-14 


Mr.  Robert  J.  Dolan  6  March  18,  1971 


The  petition,  in  my  opinion  as  pointed  out  hereinabove, 
will  fail  to  meet  the  requirements  of  the  first  paragraph  of 
Section  182  so  as  to  require  a  special  election  under  the  time 
limitations  prescribed  in  the  section,  and  Section  182  is  inap- 
plicable to  the  situation.   In  such  a  case  resort  might  be  made 
to  the  provisions  of  Section  174  of  the  Charter,  which  adopts 
the  provisions  of  general  law  with  respect  to  initiative  peti- 
tions, except  as  otherwise  provided  in  the  Charter.   However, 
this  appears  to  offer  no  solution  in  the  present  case,  inasmuch 
as  the  provisions  of  general  law  with  respect  to  local  initiative 
are  all  contained  in  Chapter  3,  Division  4  of  the  Elections  Code, 
and  as  pointed  out  hereinabove,  the  provisions  of  said  chapter 
and  division  are  specifically  stated  to  be  inapplicable  to  a 
charter  city  having  any  provision  in  such  charter  for  the  direct 
initiation  of  ordinances  by  the  voters.   (Elec.  Code,  §4057.) 
Finally,  resort  might  be  made  to  the  provisions  of  Section  9  of 
the  Charter  which  provides  in  part  that:   "the  powers  of  the  city 
and  county,  except  the  powers  reserved  to  the  people,  or  dele- 
gated to  other  officials,  boards  or  commissions  by  this  charter, 
shall  be  vested  in  the  board  of  supervisors."  Among  the  powers 
of  a  city  and  county  is  the  power  to  provide  in  its  charter  for 
the  conduct  of  city  elections.   (Cal.  Const,  art.  XI,  §5(b)(3).) 
The  San  Francisco  Charter  generally  vests  this  power  in  the 
Registrar  of  Voters.   (§173.)   But  where,  as  in  the  case  herein, 
the  Charter  delegates  the  power  to  call  an  election  to  the  Regis- 
trar under  certain  circumstances  (§182,  supra)  and  these  circum- 
stances are  not  present,  it  appears  that  the  power  would  revert 
to  your  Board  pursuant  to  the  provisions  of  Section  9  of  the 
Charter,   In  this  respect.  Division  12  of  the  Elections  Code 
(§§22000-23312)  contains  the  following  pertinent  provisions: 
(1)  The  provisions  of  Part  2  thereof  (§§22600-23312)  are  appli- 
cable to  all  municipal  elections  except  where  otherwise  provided 
for  in  the  State  Constitution  or  in  a  charter  duly  adopted  or 
amended  pursuant  to  said  Constitution  (§22601);  (2)  Where  appli- 
cable, the  term  "municipal  elections"  refers  to  elections  in 
chartered  cities  (§22800);  (3)  A  proposition  may  be  submitted  at 
a  regular  election,  or  a  special  election  may  be  called,  by  ordi- 
nance or  resolution,  for  the  purpose  of  voting  on  a  proposition 
(§22807);  (4)  Whenever  two  or  more  elections  of  any  city  or  county 
are  called  to  be  held  on  the  same  day,  in  the  same  territory,  they 
may  be  consolidated  upon  the  order  of  the  governing  body  calling 
the  election.   (§23300.)  Applying  the  provisions  of  Section  9  of 
the  Charter  and  the  aforesaid  provisions  of  Division  12  of  the 
Elections  Code  to  the  situation  herein,  it  is  my  opinion  that  if 
your  Board  fails  to  exercise  its  option  to  pass  the  proposed  ordi- 
nance and  decides  to  submit  the  measure  to  a  vote  of  the  electors, 
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your  Board  may,  in  its  discretion,  submit  the  proposition  at  a 
regular  election  or  at  a  special  election,  called  by  ordinance 
or  resolution,  for  the  purpose  of  voting  thereon,  and  if  the 
Board  elects  to  call  a  special  election  for  said  purpose  to  be 
held  on  the  same  day  as  a  regular  election,  it  may  order  the  two 
elections  consolidated. 

In  any  event,  in  direct  answer  to  your  question,  it  is  my 
opinion  that  there  is  sufficient  time  within  which  your  Board 
might  enact  appropriate  legislation  to  comply  with  any  option 
given  by  the  petition. 

5.  Prior  to  enactment  of  any  appropriate  legislation  by 
our  Board,  is  it  necessary  that  referral  to  and  hearing  by  the 
City  Planning  Commission  be  prerequisites?  Would  the  time  con- 
sumed thereby  prevent  action  by  our  Board  within  the  time  during 
which  a  special  election  would  have  to  be  held  pursuant  to  the 
petition? 

With  respect  to  the  first  part  of  this  question,  the  answer 
is  affirmative.   The  proposed  ordinance  contains  an  amendment  of 
the  text  of  the  City  Planning  Code  and  pursuant  to  the  existing 
provisions  of  said  code,  such  amendments,  if  initiated  by  the 
Board  of  Supervisors  and  prior  to  adoption  therebv.  must  be 
referred  to  the  City  Planning  Commission  for  a  public  hearing 
thereon.   (Part  II,  ch,  II,  San  Francisco  Municipal  Code  (City 
Planning  Code,  §§301  et  seq.),) 

With  respect  to  the  second  part  of  this  question,  the 
answer  is  negative  for  the  reasons  set  out  hereinabove  in  answer 
to  your  fourth  question,  i.e.,  in  brief,  a  special  election  would 
not  have  to  be  held  pursuant  to  the  petition  herein. 

6.  If  the  petition  is  filed  more  than  60  days  before  the 
November  election,  is  our  Board  required  to  hold  a  special  elec- 
tion? 

In  my  opinion,  if  the  petition  is  filed  more  than  60  days 
before  the  November  election,  your  Board  is  in  nowise  required 
to  hold  a  special  election  for  the  reasons  set  forth  hereinabove 
in  answer  to  your  fourth  question. 

7.  If  our  Board  is  required  to  hold  a  special  election 
as  set  forth  in  the  itonediately  preceding  question,  can  that 
necessity  be  avoided  by  introducing  the  proposed  legislation  for 

a  date  of  enactment  which  might  be  later  than  the  required  special 
election  date? 
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In  view  of  my  answer  in  the  negative  to  the  immediately 
preceding  question,  no  answer  is  necessary  for  this  question. 

Supervisor  Gonzales'  question  and  my  answer  thereto  are 
as  follows: 

1,   If  the  Board  enacts  the  required  legislation  and  a 
week  later  moves  to  repeal  it,  is  the  Board  then  relieved  of 
the  obligation  to  hold  the  election? 

In  view  of  the  unique  nature  of  the  petition  herein  my 
answer  to  this  question  is  affirmative. 

The  petition  herein  is  unique  in  that  it  is  more  than  an 
initiative  petition  for  the  submission  of  a  proposed  ordinance 
to  a  vote  of  the  electors  as  is  contemplated  by  the  provisions 
of  Sections  179  and  182  of  our  Charter.   The  type  of  initiative 
contemplated  by  our  Charter  is  classified  as  a  direct  initiative 
in  that  it  operates  as  an  independent  method  of  legislating  by 
by-passing  the  legislative  body  entirely  and  placing  a  measure 
directly  on  the  ballot  at  either  a  special  election  or  a  subse- 
quent general  election.   (See  54  Cal.  Law  Review,  1714.  1719- 
1720.)  The  petition  herein  does  not  by-pass  the  legislative  body 
since  it  expressly  requests  said  legislative  body  to:   (1)  pass 
the  ordinance  contained  therein,  or  (2)  submit  the  same  to  a  vote 
of  the  electors  at  a  special  election.  While  there  is  no  express 
authority  in  the  applicable  law  relating  to  the  initiative  for 
combining  such  alternatives  in  a  single  petition  both  the  United 
States  Constitution  and  the  Constitution  of  the  State  of  Cali- 
fornia expressly  grant  the  people  the  right  to  petition  their 
govertiment  for  a  redress  of  grievances.   (U.S.  Const.  1st  Amend.; 
Cal.  Const,  art,  I,  §10.)  Of  course,  such  a  petition  is  directed 
to  the  discretion  of  the  governing  body  and  there  is  no  mandate 
that  the  governing  body  act  on  such  petitions,  but  if  the  govern- 
ing body  enacts  legislation  in  response  to  such  a  petition,  its 
power  to  ao  legislate  includes  by  necessary  implication  the  power 
to  amend  or  repeal  such  legislation.   (Johnston  v.  City  of  Clare- 
raont,  49  Cal. 2d  826,  835.)   On  the  other  hand,  if  the  legislative 
body  rejects  the  petition  in  this  case  and  submits  the  proposed 
legislation  to  a  vote  of  the  electors  and  the  electors  approve 
the  same,  then  the  legislation  may  only  be  repealed  by  vote  of 
the  electorate.   (Charter,  §185.)  Accordingly,  it  is  my  opinion 
that  the  petitioners  herein  by  electing  to  exercise  their  right 
to  petition  and  their  right  to  propose  legislation  and  adopt  the 
same  at  the  polls  in  one  instrument  in  the  form  of  alternates 
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would  be  bound  thereby  and  that  were  the  Board  of  Supervisors 
to  pass  the  required  legislation  they  could  not,  if  the  Board 
subsequently  acted  to  repeal  the  legislation,  be  in  a  position 
to  demand  an  election  based  upon  the  petition  herein  for  it  is 
a  universal  rule  of  law  that  he  who  consents  to  an  act  is  not 
wronged  by  it."   (Civil  Code,  §3515.) 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Documents  dept. 
SAN    FRANCISCO 
PUBLIC    LIBRARY 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Request  of  Robert  V.  Bartunek, 
Operator  of  Union  Garage,  for 
Exemption  from  Parking  Tax 

Dear  Mr,  Dolan: 

This  is  in  response  to  your  communication  concerning  the 
applicability  of  the  San  Francisco  Parking  Tax  to  Mr.  Robert  V. 
Bartunek,  operator  of  the  Union  Garage,  whose  business  is  handl- 
ing "dead  storage"  parking  exclusively. 

The  operative  provisions  of  the  San  Francisco  Parking  Tax 
provide  in  pertinent  part  as  follows: 

"Sec.  602.  .  .  .  there  is  hereby  imposed  a 
tax  of  twenty-five  per  cent  (257.)  of  the  rent  for 
every  occupancy  of  parking  space  in  a  parking 
station  in  the  City  and  County." 

"Sec.  603.  .  .  .  Every  occupant  occupying  park- 
ing space  in  a  parking  station  in  this  City  and 
County  shall  be  liable  for  the  tax  imposed  herein. 


n 


"Sec.  60A,  ,  .  .  Every  operator  maintaining  a 
place  of  business  in  this  City  and  County  as  pro- 
vided in  Section  603  hereof,  and  renting  parking 
space  in  a  parking  station  in  this  City  and  County, 
not  exempted  under  Section  606  of  this  Article, 
shall  at  the  time  of  collecting  the  rent  from  the 
occupant ,  collect  the  tax  from  the  occupaut ,  and 
on  demand  give  to  the  occupant  a  receipt  therefor 
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"Sec.  606.  ...  No  tax  shall  be  imposed 
hereunder:   (1)  on  the  rent  for  any  occupancy  of 
parking  space  in  parking  stations  wherein  the 
rent  for  such  occupancy  is  paid  by  the  deposit 
of  a  coin  or  coins  in  a  parking  meter  located 
adjacent  to  said  parking  space;  (2)  on  the  rent 
for  any  occupancy  of  parking  space  in  parking 
stations  which  are  part  of  residential  or  hotel 
premises,  provided  the  occupant  of  said  parking 
space  is  a  resident  or  a  registered  guest  of  said 
premises;  (3)  on  the  rent  for  any  occupancy  of 
parking  space  by  registered  hotel  guests  in  park- 
ing stations  not  located  on  the  hotel  premises  if 
no  charge  is  made  to  the  registered  guest  or  if 
such  charge  is  added  to  the  room  bill  of  the 
registered  guest  and  paid  by  him  to  the  hotel, 
provided  that  proper  records  are  maintained  both 
by  the  hotel  and  the  operator  which  accurately 
reflect  such  exempt  parking  activity." 

Moreover,  the  term  "parking  station"  is  defined  in  Sec- 
tion 601(e)  to  encompass  any  structure  or  uncovered  lot  in  which 
motor  vehicles  may  be  stored  for  which  a  charge  is  made.   Section 
601(e)  reads  as  follows: 

"Sec.  601(e).  The  term  'parking  station' 
shall  include  but  is  not  limited  to:   (1)  any  out- 
door space,  or  uncovered  plot,  place,  lot,  parcel, 
yard  or  enclosure  or  any  portion  thereof,  where 
motor  vehicles  may  be  parked,  stored,  housed  or 
kept,  for  which  any  charge  is  made;  (2)  any  build- 
ing or  structure,  or  any  portion  thereof  in  which 
motor  vehicles  may  be  parked,  stored,  housed  or 
kept,  for  which  any  charge  is  made."   (Emphasis 
added.) 

The  above  sections  clearly  impose  a  tax  of  25  per  cent 
of  the  rent  for  every  paid  occupancy  of  a  parking  space  in  a 
structure  or  an  uncovered  lot  where  motor  vehicles  may  be  stored. 
The  tax  is  imposed  upon  the  occupant  of  the  parking  space,  but 
the  operator  of  the  parking  lot  is  required  to  collect  the  tax 
and  remit  to  the  Tax  Collector.   There  is  no  exemption  for  "dead 
storage"  or  long-term  storage. 

Accordingly,  it  is  my  opinion  that  dead  storage  parking 
is  not  exempt  from  the  San  Francisco  Parking  Tax,  and  that  Robert 
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V.  Bartunek,  operator  of  the  Union  Garage,  is  obligated  to  col- 
lect the  tax  from  occupants  of  his  garage  and  to  remit  such 
tax  to  the  Tax  Collector. 

Very  truly  yours, 


THOM<^  M.  O'CONNOR 
City  Attorney 
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Mr.  S.  M.  Tatarian,  Director 
Department  of  Public  Works 
260  City  Hall 
San  Francisco,  California  94102 

Subject:  Arthur  Avenue;  Use  of  Gas  Tax 
Funds  for  Improvement  Thereof 

Dear  Mr.  Tatarian: 

This  is  in  response  to  your  letter  of  February  9,  1971, 
inquiring  as  to  the  use  of  gas  tax  funds  for  the  improvement 
of  Arthur  Avenue  in  view  of  the  fact  that  upon  completion  of 
the  project  the  Port  Commission  plans  to  reserve  the  parking 
strips  on  each  side  of  Arthur  Avenue  for  holders  of  parking 
permits  as  is  presently  done  in  the  green  meter  areas  along  the 
Embarcadero. 

Section  1  of  Article  XXVI  of  the  State  Constitution  pro- 
vides in  part  that  gas  tax  funds  "shall  be  used  exclusively  and 
directly  for  highway  purposes,  as  follows:   (1)  The  construction, 
improvement,  repair  and  maintenance  of  public  streets  and  high- 
ways. ,  .  ."   In  implementation  of  Article  XXVI,  the  State  Legis- 
lature has  from  time  to  time  enacted  various  statutes  with 
respect  to  the  use  of  gas  tax  funds  apportioned  to  cities, 
cities  and  counties  and  counties.   In  1970,  the  State  Legislature 
amended  Section  185,3  of  the  Streets  and  Highways  Code  to  author- 
ize the  expenditure  of  gas  tax  funds  for  the  construction  of  any 
city  street  if  the  city  legislative  body  finds  that  90  per  cent 
or  more  of  either  its  select  system  or  its  entire  system  of  city 
streets  has  been  constructed.   (Stats.  1970,  ch.  1278.)   The  term 
"construction"  as  used  in  the  Code  includes  reconstruction  or 
any  improvement  excepting  maintenance.   (Sts.  &  Hy.  Code,  §29.) 
Pursuant  to  the  provisions  of  Section  186.3,  the  Board  of  Super- 
visors adopted  a  resolution  finding  that  99.4  per  cent  of  the 
select  system  of  the  City  and  County  has  been  constimcted.   (Res. 
No.  704-70,  adopted  November  30,  1970.)  Accordingly,  it  is  my 
opinion  that  the  expenditure  of  gas  tax  moneys  for  the  improve- 
ment of  Arthur  Avenue  is  authorized  by  State  law. 
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With  respect  to  your  concern  as  to  the  effect  the  Port 
Commission's  plan  to  reserve  the  parking  strips  on  each  side 
of  Arthur  Avenue  would  have  on  the  use  of  gas  tax  funds,  I  am 
unable  to  find  any  statutory  or  case  law  precluding  the  use  of 
gas  tax  funds  in  such  cases.  The  State  Legislature  has  granted 
authority  to  local  legislative  bodies  to  regulate  parking  on 
city  streets  or  highways  (Veh.  Code  §22507)  and  pursuant  there- 
to, the  Board  of  Supervisors  has  enacted  Section  220  of  the 
Traffic  Code  which  prohibits  the  parking  of  vehicles  on  property 
under  the  jurisdiction  of  the  Port  Commission,  including  thorough- 
fares, except  with  the  permission  of  and  subject  to  such  condi- 
tions and  regulations  as  are  imposed  by  the  Port  Commission.   In 
my  opinion  the  exercise  by  the  Board  of  Supervisors  of  any  power 
granted  it  by  Section  22507  of  the  Vehicle  Code  does  not  operate 
so  as  to  preclude  the  otherwise  valid  use  of  gas  tax  funds  for 
the  improvement  of  any  street  affected  by  such  parking  regula- 
tions. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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March  23,    1971 
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Mr.  Robert  J.  Do Ian,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Authority  of  Board  of  Supervisors  to 
Require  Qualifications  for  Candidates 
for  Municipal  and  Superior  Court 
Judges  to  be  Set  Forth  in  Voters' 
Pamphlet 

Dear  Mr,  Dolan: 

This  is  in  response  to  your  letter  in  which  you  state 
that  Supervisor  Ronald  Pelosi  requests  that  this  office  draft  a 
proposed  charter  amendment,  or  other  resolution  or  ordinance 
which  would  require  that  the  qualifications  of  candidates  for 
the  office  of  Judge  of  the  Municipal  Court  and  Judge  of  the 
Superior  Court,  in  San  Francisco,  be  fully  set  forth  in  the 
voters'  pamphlet. 

The  judicial  power  of  the  State  of  California  is  vested 
in  the  Supreme  Court,  courts  of  appeal,  superior  courts .  muni- 
cipal courts,  and  justices'  courts.   (Art.  VI,  §1,  Cal,  Const.) 
The  qualifications  for  judges  of  the  municipal  court  shall  be 
prescribed  by  the  State  Legislature.   (Art.  VI,  §5,  Cal,  Const.) 
Article  VI,  Section  15  of  the  California  Constitution  sets  forth 
qualifications  required  by  both  superior  and  municipal  court 
judges. 

It  is  therefore  clear  that  the  Judicial  System  of  the  State 
of  California  includes  both  Superior  and  Municipal  Courts  and  is 
a  matter  of  statewide  concern.   See  Slavich  v.  Walsh  (1947) ,  82 
C.A,2d  228, 

The  State  Legislature  has  provided  for  the  manner  in  which 
Superior  Court  and  Municipal  Court  Judges  are  to  be  elected. 
(See  Elections  Code  §§  25300  et  seq.)  There  is  no  provision  for 
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setting  forth  the  qualifications  of  Judges  in  the  voters*  pam- 
phlet . 

You  are  therefore  advised  that  any  matter  pertaining  to 
the  election  of  Superior  and  Municipal  Court  Judges  is  a  matter 
of  statewide  concern  and  where  the  State  has  acted,  the  City  has 
no  power  to  act. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


i 
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Honorable  James  Mailliard 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Excessive  Noise  from  Vehicles 
on  City  Streets 

Dear  Supervisor  Mailliard: 

This  is  in  response  to  your  request  concerning  the  pro- 
priety of  local  legislation  regulating  "excessive  or  unusual" 
noises  emanating  from  motor  vehicles  traversing  our  city 
streets  and  the  letter  from  Mr,  Bryan  G.  Newman,  Jr.,  addressed 
to  you  concerning  the  excessive  noises  emanating  from  motor- 
cycles. 

Section  415  of  the  State  of  California  Vehicle  Code 
defines  motor  vehicle  as  follows: 

"A  'motor  vehicle'  is  a  vehicle  which  is 
self-propelled." 

Section  400  of  the  State  of  California  Vehicle  Code 
defines  a  motorcycle  as  follows: 

"A  'motorcycle'  is  any  motor  vehicle  other 
than  a  tractor  having  a  seat  or  saddle  for  the 
use  of  the  rider  and  designed  to  travel  on  not 
more  than  three  wheels  in  contact  with  the  ground 
and  weighing  less  than  one  thousand  five  hundred 
pounds,  except  that  four  wheels  may  be  in  contact 
with  the  ground  when  two  of  the  wheels  are  a  func- 
tional part  of  a  sidecar." 

Both  motorcycles  and  automobiles  are  motor  vehicles  as 
defined  by  the  Vehicle  Code.   Section  4000  of  the  State  of 
California  Vehicle  Code  requires  all  motor  vehicles  to  be  regis- 
tered. 
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Section  27150  of  the  State  of  California  Vehicle  Code 
provides  as  follows : 

•'Every  motor  vehicle  subject  to  registration 
shall  at  all  times  be  equipped  with  an  adequate 
muffler  in  constant  operation  and  properly  main- 
tained to  prevent  any  excessive  or  unusual  noise, 
and  no  muffler  or  exhaust  system  shall  be  equipped 
with  a  cutout,  bypass  or  similar  device." 

Section  27151  of  the  State  of  California  Vehicle  Code  pro- 
vides as  follows : 

"No  person  shall  modify  the  exhaust  system 
of  a  motor  vehicle  in  a  manner  which  will  amplify 
or  increase  the  noise  emitted  by  the  motor  of  such 
vehicle,  above  that  emitted  by  the  muffler  origin- 
ally installed  on  the  vehicle  and  the  original 
muffler  shall  comply  with  all  the  requirements  of 
this  chapter." 

In  addition  to  Sections  27150  and  27151  (supra)  the  Vehi- 
cle Code  in  Section  27160  has  provided  for  maximum  noise  limits 
of  motorcycles  and  other  vehicles. 

The  regulation  of  motor  vehicles  is  a  matter  of  statewide 
concern.   (Veh.  Code  §21.)  The  State  Legislature  has  exhaus- 
tively occupied  the  field  of  the  type  of  equipment  required  on 
motor  vehicles  (Div.  12  of  Veh.  Code)  and  more  specifically  has 
regulated  the  emanation  of  noise  by  motor  vehicles.  As  to  matters 
of  statewide  concern,  home  rule  charter  cities  are  subject  to  and 
controlled  by  applicable  general  state  laws  if  it  is  the  intent 
and  purpose  of  such  general  laws  to  occupy  the  field  to  the 
exclusion  of  municipal  regulation.   Bishop  v.  City  of  San  Jose, 
1  Cal.3d  56,  81;  Cal.Rptr.  465. 

You  are  therefore  advised  that  the  City  cannot  legislate 
locally  on  this  matter  but  there  appears  to  be  sufficient 
authority  in  the  State  statutes  cited  herein  for  appropriate 
action  by  the  Police  Department, 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Irving  G.  Breyer,  Legal  Adviser 

Board  of  Education 

135  Van  Ness  Avenue 

San  Francisco,  California  94102 

Subject:  Application  of  Civil  Service  Commission 
Rules  on  Sick  Leave  to  Classified 
Employees  of  the  San  Francisco  Unified 
School  District 

Dear  Mr.  Breyer: 

This  refers  to  your  letter  of  April  14,  1971,  relating 
to  Rule  32,  Section  7,  of  the  Civil  Service  Commission,  on  sick 
leave  and  the  application  of  Rule  32  to  the  classified  employees 
of  the  San  Francisco  Unified  School  District.  Your  questions 
are  as  follows: 

*'l.   Is  the  Board  of  Education  legally  bound  by 

Civil  Service  Commission  Rule  32,  Section  7? 

"2.   If  the  answer  to  question  No.  1  is  in  the 

affirmative,  is  there  any  method  by  which  the 
San  Francisco  Board  of  Education  could  amend 
the  regulation  and  have  such  amendment  have 
retroactive  application  so  that  said  rule 
would  not  be  applicable  to  our  classified 
employees?" 

Rule  32  of  the  Civil  Service  Coranission  defines  "sick 
leave"  as  "absence  necessitated  because  of  bona  fide  illness  or 
injury  .  .  ."   ($2(a)),  and  provides  that  applications  for  sick 
leave  shall  be  made  to  the  head  of  the  department  in  which  the 
person  making  the  application  is  employed  and  if  denied,  the 
applicant  may  appeal  to  the  Civil  Service  Commission  from  said 
denial  ($6),   Rule  32  further  provides  that  "No  sick  leave  exceed- 
ing five  (5)  days  shall  be  granted  to  any  person  unless  there  is 
presented  by  the  person  asking  for  said  sick  leave  and  with  the 
application  therefor,  a  physician's  certificate  stating  the  neces- 
sity for  said  sick  leave,  .  .  ."  (§6). 
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Section  7  of  Rule  32  provides  as  follows : 

"Reports  To  Civil  Service  Commission;  The 
officer,  board  or  commission  granting  sick  leave 
shall  immediately  report  the  action  to  the  Civil 
Service  Commission,  provided  that  the  Civil  Serv- 
ice Commission  may  authorize  an  appointing  officer 
to  review  and  act  upon  such  request  for  leave  of 
absence  and  to  retain  the  leave  form  in  such  manner 
as  to  be  available  for  audit,  review  or  analysis  by 
the  Civil  Service  Commission  staff.  When  so  author- 
ized to  approve  and  retain  leave  requests,  the 
appointing  officer  shall  certify  on  the  timeroll 
that  approval  of  leave  of  absence  has  been  in  accord- 
ance with  the  provisions  of  law  and  rules  of  the 
Civil  Service  Commission.  Appointing  officers  who 
are  authorized  to  review  and  retain  leave  request 
forms  are  further  authorized  to  withhold  delivery  of 
pay  warrants  to  employees  who  fail  to  submit  leave 
forms  as  required  by  this  section.   The  Civil  Service 
Commission  may  at  any  time  make  such  independent 
investigation  as  it  shall  deem  proper  regarding  the 
illness  of  any  person  on  sick  leave," 

The  classified  employees  of  the  School  District  are  gov- 
erned by  the  rules  of  the  Civil  Service  Commission  relative  to 
sick  leave.  You  state  in  your  letter  that  the  Board  of  Education 
has  adopted  a  salary  schedule  for  classified  employees  which 
incorporates  the  provisions  of  the  Salary  Standardization  Ordi- 
nance for  City  and  County  employees.   The  Board  of  Education 
action  is  based  upon  the  requirement  of  Charter  Section  135  which 
provides  that  classified  employees  shall  be  employed  under  the 
civil  seirvice  provisions  of  the  Charter  and  the  compensations 
shall  be  fixed  in  accordance  with  the  salary  standardization  pro- 
visions of  the  Charter.   Charter  Section  153  provides  that  leaves 
of  absence  of  City  employees  shall  be  governed  by  rules  estab- 
lished by  the  Civil  Service  Commission  and  the  Civil  Service 
Commission  shall  provide  for  leaves  of  absence  due  to  illness. 

Section  13756  of  the  Education  Code  provides  as  follows; 

"Provisions  for  inclusion  of  unified  district 
employees  in  merit  system  of  city  and  county 
In  every  unified  school  district  coterminous  with 
the  boundaries  of  a  city  and  county,  employees  not 
employed  in  positions  requiring  certification 


Letter  Opinion  No.  71-19 


Mr.  Irving  G.  Breyer  3  April  15,  1971 


qualifications  shall  be  employed,  if  the  city  and 
county  has  a  charter  providing  for  a  merit  system 
of  employment,  pursuant  to  the  provisions  of  such 
charter  providing  for  such  system  and  shall,  in 
all  respects,  be  subject  to,  and  have  all  rights 
granted  by,  such  provisions;  provided,  however, 
that  the  governing  board  of  the  school  district 
shall  have  the  right  to  fix  the  duties  of  all  of 
its  noncertificated  employees." 

In  answer  to  your  first  question,  the  Board  of  Education 
does  not  have  jurisdiction  over  the  matter  of  rules  for  granting 
sick  leave  to  classified  employees  of  the  School  District,  The 
Superintendent  must  conform  to  the  provisions  of  Rule  32,  Sec- 
tion 7,  in  granting  leaves  of  absence  to  classified  employees  for 
illness. 

In  answer  to  your  second  question,  the  Civil  Service  Com- 
mission may  change  or  amend  its  rules.   Charter  Section  141,  how- 
ever, provides  that  no  change  in  rules  shall  affect  a  case  pending 
before  the  Commission.   Charter  Section  153  provides  that  the 
Board  of  Supervisors  shall  approve,  amend  or  reject  all  amendments 
to  the  rules  governing  leaves  of  absence  as  proposed  by  the  Civil 
Service  Commission. 


You  are  so  advised. 


Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  Dianne  Feinstein,  President 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Revocation  of  Cable  Television  Franchise 
on  the  Basis  of  Nonperformance 

Dear  Supervisor  Feinstein: 

This  is  in  response  to  your  letter  requesting  my  opinion 
as  to  whether  or  not  the  Board  of  Supervisors  has  the  authority 
to  revoke  a  cable  television  franchise  on  the  basis  of  nonper- 
formance.  By  subsequent  conmunication  you  have  indicated  that 
the  "non-performance"  referred  to  is  the  situation  where  a 
grantee  of  a  franchise  has  failed  to  conduct  any  service  under 
the  terms  of  the  franchise. 

Both  of  the  cable  television  franchises  granted  by  the 
City  and  County  of  San  Francisco  contain  language  pertaining  to 
forfeiture  of  said  franchises  and  provide  as  follows : 

"Section  7.   This  franchise  may  be  forfeited 
in  the  option  of  the  City,  upon  the  failure  or 
refusal  of  the  Grantee,  its  successors  or  assigns, 
to  observe  the  terms  and  conditions  of  this  fran- 
chise.  Such  forfeiture  may  be  exercised  by  serv- 
ice of  written  notice,  upon  the  Grantee,  its  suc- 
cessors or  assigns,  of  failure  to  observe  the  terms 
and  conditions  hereof,  and  upon  the  refusal,  within 
ninety  (90)  days,  to  eliminate  and  obviate  such 
failure  or  violation.   In  the  event  of  any  such 
failure  or  violation,  the  City  may  sue  in  its  own 
name  in  the  manner  provided  by  law  for  the  for- 
feiture of  this  franchise  without  the  necessity  of 
resorting  to  proceedings  in  quo  warranto,  and  the 
exercise  of  said  remedy  of  forfeiture  shall  not 
preclude  exercise  of  any  other  right  or  remedy  given 
the  City  by  law,  whether  exercised  concurrently  or 
subsequently," 
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Section  1  of  both  ordinances  granting  franchises  to  oper- 
ate a  cable  television  service  state,  in  pertinent  part: 

"There  is  hereby  granted  by  the  City  and  County 
of  San  Francisco  .  ,  .  for  a  period  of  twenty-one 
(21)  years  from  the  effective  date  of  this  ordinance, 
the  right,  power,  authority,  and  privilege  to  conduct 
the  business  of,  and  to  build,  construct,  equip,  own, 
maintain  and  operate  .  .  ,  fixtures  and  other  appara- 
tus for  the  purpose  of  operating  and  conducting  a 
community  antenna  system,  as  defined  in  Section  9  here- 
of."  (Emphasis  added.) 

Franchises  are  granted  by  public  entities  based  upon  the 
theory  that  the  granting  of  same  will  result  in  some  benefit 
accruing  to  the  public.   City  of  Oakland  v.  Hogan  (1940)  41  C.A.2d 
333,  346-347.  The  granting  of  the  franchise  not  only  confers  the 
right  to  provide  a  service,  but  also  imposes  the  concomitant  duty 
to  furnish  proper  and  adequate  service  as  set  forth  in  the  fran- 
chise.  County  of  Los  Angeles  v.  Southern  Cal.  Tele.  Co.  (1948) 


county 
378,  3 


32  C.2d  378,  384. 

In  the  event  that  a  franchise  is  granted  for  a  particular 
purpose  and  the  time  for  performance  is  not  specifically  set  forth 
in  the  franchise  the  general  rule  is  that  grantee  accepts  the 
franchise  by  commencing  p)€rformance  within  a  reasonable  time  and 
continuing  same  exercising  reasonable  diligence.  Areata  v.  Areata 
M.R.R.R.  Co.  (1892)  92  C.  639,  647. 

In  examining  Section  1  of  both  ordinances  it  is  apparent 
that  the  purpose  in  granting  the  franchises  is  to  permit  the 
Grantee  to  provide  cable  television  service  to  the  public.   Sec- 
tion 7  of  both  franchises  provides  that  the  City  may  cause  the 
forfeiture  of  the  franchise  if  the  Grantee  does  not  observe  the 
terms  and  conditions  as  set  forth.  The  operation  and  conducting 
of  a  cable  television  system  is  a  "term"  of  the  ordinance  which 
must  be  complied  with.   The  case  law  also  imposes  a  duty  to  pro- 
vide the  service  in  question  correlative  with  the  right  granted. 
County  of  L.A.  v.  Southern  Cal.  Tele.  Co. .supra.  Without  the  per- 
formance  of  this  duty  no  benefit  will  accrue  to  the  public  and  the 
granting  of  the  franchise  would  become  a  meaningless  gesture.   City 
of  Oakland  v.  Hogan.  supra. 

The  files  indicate  that  one  of  the  Grantees  has  not  con- 
ducted any  cable  television  service  in  the  City  and  County  of  San 
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Francisco  since  the  franchise  was  granted  in  August  of  1966,  As 
no  time  for  performance  is  specified  in  the  ordinance  granting 
the  franchise  the  Grantee  would,  under  the  general  rule,  be  per- 
mitted a  "reasonable  time"  in  which  to  commence  and  carry  on  the 
service  in  question.  Areata  v.  Areata  M.R.R.R.  Co..  supra. 

Failure  to  provide  any  service  pursuant  to  a  cable  tele- 
vision franchise  for  a  period  of  nearly  five  years  could  constitute 
an  unreasonable  length  of  time  and  as  such  be  contrary  to  the  terms 
and  conditions  of  said  franchise  in  absence  of  circumstances  which 
the  Board  of  Supervisors  may  deem  sufficient  to  excuse  the  delay 
and  that  the  Board  of  Supervisors  may,  if  it  believes  the  delay  is 
unreasonable,  initiate  the  appropriate  procedure  and  seek  the  for- 
feiture of  the  franchise  in  question. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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April  16,  1971 


DOCUMENTS  DePT. 
SAN    FRANCISCO 
PUBLIC   LIBRARY 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hail 

San  Francisco,  California  941^2 

Subject:  Schedule  for  Action  on  Submission  of 
Initiative  Measura  to  Voters  st  a 
Special  Election;  Date  of  Election 

Dear  Mr.  Do Ian: 

This  is  in  response  to  the  request  of  Supervisor  Ronald 
Pelosi  for  a  schedule  of  events  and  dates  which  would  be 
applicable  to  the  vSubmission  of  an  initiative  measure  limiting 
the  height  of  buildings  to  be  constructed  in  San  Francisco  at 
a  special  election,  assuming  tb^t  said  petition  is  found  to  be 
qualified  by  the  Registrar. 

As  pointed  out  in  Letter  Opinion  No.  71-14,  dated  March 
18,  1971,  the  Board  of  Supervisors  may,  in  its  discretion, 
direct  that  the  measure  be  voted  on  at  a  special  election  prior 
to  the  general  municipal  election  to  be  held  on  November  2, 
1971.   Such  action  by  the  board  would  be  by  ordinance.   (Charter, 
§182. J  Said  ordinance  would  have  to  be  introduced  in  writing  by 
a  member  of  the  board  during  a  meeting  of  the  board,  be  referred 
to  and  reported  on  by  the  appropriate  committee  of  the  board  and 
be  pa;^sed  by  the  board  after  two  readings  and  votes  at  separate 
meetings  of  the  bosrd.   (Charter,  §13.)  Thereupon,  the  ordinance 
would  have  to  be  transmitted  to  the  Mayor  for  approval  or  dis- 
approval within  ten  days  after  receipt  thereof  by  him  and,  if  dis- 
approved by  the  Mayor,  the  board  could  reconsider  the  matter  and 
pass  the  ordinance  over  the  Mayor's  veto  if  two-thirds  of  the 
membership  of  the  board  voted  in  favor  of  passage  thereof. 
(Charter,  §14.) 

Not  earlisr  than  the  75th  nor  later  than  the  54th  day  before 
the  election,  the  Registrar  would  h^   required  to  publish  a  notice 
of  the  election  containing  a  statement  of  the  time  of  the  election. 
(Elec.  Code,  §§22601,  2280C,  22801,  22830,  22835.) 
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Mr.  Robert  J.  Dolan 


April  16,  1971 


Applying  the  foregoing  provisions  of  the  Charter  and 
general  law  to  the  situation  herein,  I  have  prepared  the  follow- 
ing schedule  for  actions  on  the  proposed  initiative  measure: 


May  5 
(Wednesday) 


May  10 
(Monday) 


May  11  -  14 
(Tuesday  -  Friday) 


May  17 
(Monday) 

May  24 
(Monday) 

June  4 
(Friday) 

June  7 
(Monday) 

June  9 
(Wednesday) 

August  3 
(Tuesday) 


Registrar  of  Voters  certifies  results 
of  his  examination  of  initiative  peti- 
tion to  Clerk  of  Board. 

Clerk  of  Board  presents  Certificate  of 
Registrar  to  Board  at  regular  meeting; 
Member  of  Board  may  introduce  ordinance 
directing  that  measure  be  voted  upon  at 
a  special  election;  ordinance  referred 
to  appropriate  committee. 


Public  hearing  on  proposed  ordinance  by 
committee. 

Ordinance  passed  for  second  reading. 
Final  passage  of  ordinance. 


Last  day  for  Mayor  to  return  to  board 
with  veto,  if  any. 

Earliest  day  for  board  action  on  Mayor's 
veto,  if  any. 

Publication  by  Registrar  of  Notice  of 
Election. 

Earliest  date  election  could  be  held. 


Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  71-22 


April  22,  1971 


DOCUMENTS  DEPT. 
SAN    FRANCISCO 
PUBLIC   LIBRARY 

Mr.  Nathan  B.  Cooper 

Controller 

109  City  Hall 

San  Francisco,  California  94102 

Subject:  Rewards  for  Information 

False  Fire  Alarms,  Police  Code  §§640-42 

Dear  Mir.  Cooper: 

This  is  in  reply  to  your  letter  requesting  my  opinion  as 
to  whether  Patrol  Special  Officers,  members  of  the  Police 
Auxiliary  Reserve,  Fire  Safety  Technicians  and  members  of  the 
Fire  Auxiliary  Reserve  are  eligible  to  receive  rewards  pursuant 
to  Police  Code  Sections  640-642. 

Sections  640  through  642  read  as  follows : 

"SEC.  640.   Reward.   Every  person  or  persons 
who  give  information  leading  to  the  arrest  and 
conviction  of  any  person  who  violates  Section 
148.4  of  the  California  Penal  Code,  relating  to 
the  turning  in  of  false  fire  alarms,  in  the  City 
and  County  of  San  Francisco,  shall  receive  as  a 
reward  from  the  City  and  County  of  San  Francisco 
a  sum  not  to  exceed  $500  for  each  such  occurrence. 

"SEC.  641,   Payment.  The  Controller  is  hereby 
authorized  and  directed  to  pay  from  any  appropria- 
tion created  for  the  purpose  the  total  sum  of  $500 
to  each  person  or  persons  who  give  such  information 
set  forth  in  Section  640,  provided  that  a  claim 
therefor  is  filed  with  the  Controller  within  60 
days  after  the  conviction  and  the  said  claim  is 
approved  by  the  Chief  of  the  Fire  Department. 

"SEC.  642.   Ineligible  Persons.   Neither  a 
peace  officer,  a  member  of  the  Fire  Department,  nor 
any  person  barred  by  Charter  provisions  or  statute 
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from  receiving  rewards  shall  be  eligible  to  claim 
the  said  reward." 

Patrol  Special  Officers  are  peace  officers  within  the 
meaning  of  Penal  Code  Section  830.1.   (Opinion  of  City  Attorney 
69-55.)  Being  peace  officers.  Patrol  Special  Officers  are  not 
eligible  to  receive  the  reward. 

Police  Auxiliary  Reserve  members  are  peace  officers  within 
the  meaning  of  Penal  Code  Section  830.6(a).  This  section  pro- 
vides : 

"$830,6  Reserve  or  auxiliary  officers; 
deputies;  posse  comitatus 

"(a)  Whenever  any  qualified  person  is  depu- 
tized or  appointed  by  the  proper  authority  as  a 
reserve  or  auxiliary  sheriff  or  city  policeman, 
or  as  a  deputy  sheriff,  and  is  assigned  specific 
police  functions  by  such  authority,  such  person 
is  a  peace  officer;  provided,  that  the  authority 
of  such  person  as  a  peace  officer  shall  extend 
only  for  the  duration  of  such  specific  assign- 
ment." 

It  would  appear  that  members  of  the  Police  Auxiliary  Reserve 
would  be  entitled  to  the  reward  if  the  information  was  acquired 
and  provided  while  they  were  not  assigned  a  specific  police  func- 
tion. 

Fire  Safety  Technicians  are  City  employees  but  are  not 
employed  by  the  Fire  Department  and  are  accordingly  not  excluded 
from  eligibility  for  the  reward  as  members  of  the  Fire  Depart- 
ment,  However,  as  employees  of  the  City  they  would  not  be 
eligible  for  the  reward  if  the  information  was  acquired  and  pro- 
vided while  they  were  acting  within  the  course  of  their  employ- 
ment. Charter  Section  150  provides: 

"The  salary,  wage  or  other  compensation  fixed 
for  each  officer  and  employee  in,  or  as  provided  by 
this  charter,  shall  be  in  full  compensation  for  all 
services  rendered,  and  every  officer  and  employee 
shall  pay  all  fees  and  other  moneys  received  by  him, 
in  the  course  of  his  office  or  employment,  into  the 
city  and  county  treasury  except  as  provided  in  sec- 
tion 32  of  this  charter," 
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It  would  appear  that  Fire  Safety  Technicians  would  be  eligible 
to  receive  the  reward  if  the  information  was  acquired  and  pro- 
vided at  a  time  when  they  were  not  within  the  course  of  their 
employment . 

Members  of  the  Fire  Auxiliary  Reserve  are  not  members  of 
the  Fire  Department  or  City  employees,  but  are  volunteers. 
Accordingly,  they  are  eligible  to  receive  the  reward. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  71-23 


April  23,  1971 


DOCUM-^NTS  DCPT. 
SAN  FRANCISCO 
PUBLIC   LIBRARY 

Keith  P.  Calden.  Chief 

San  Francisco  Fire  Department 

260  Golden  Gate  Avenue 

San  Francisco,  California  94102 

Subject:  Sick  Leave  Rights  of  Patrick  A.  Cunningham, 
Member  of  Fire  Department  But  Not  of 
Uniformed  Force 

Dear  Chief  Calden: 

This  will  acknowledge  receipt  of  your  letter  of  April  20, 
1971,  stating  that  Patrick  A.  Cunningham  is  compulsorily  retir- 
ing on  May  1,  1971,  and  is  seeking  payment  of  compensation  in 
lieu  of  accumulated  sick  leave  under  the  provisions  of  Article  38 
of  the  Fire  Department  Sick  and  Disability  Rule  for  members  of 
the  Uniformed  Force  of  the  Fire  Department. 

You  indicate  that  the  department  is  of  the  opinion  that 
Mr.  Cunningham's  sick  leave  benefits  are  those  of  a  Miscellaneous 
Employee  and  are  contained  in  Rule  32  of  the  Civil  Service  Com- 
mission rather  than  those  of  a  member  of  the  Uniformed  Force  of 
the  Fire  Department, 

You  asked  for  my  opinion  thereon. 

The  following  are  the  pertinent  facts  and  data  here 
involved: 

1.  On  August  6.  1942,  Mr,  Cxmningham  was  appointed  as  a 
"Hydrantman-Gatetnan",  which  classification  was  later  changed, 
under  a  consolidation  of  jobs  recommended  by  the  Jacobs  Report, 
to  a  new  classification  title,  ''Utility  Plumber".   (See  City 
Attorney's  Opinion  of  December  19,  1961,  No.  1587-A,  where  a 
brief  statement  of  the  duties  of  a  Hydrantman-Gateman  includes 
"installs  and  makes  minor  repairs--not  requiring  journeyman  train- 
ing and  experience.) 
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2.  On  November  1.  1969.  he  was  appointed  as  a  Temporary 
Non-Civil  Service  Water  Supply  Sub-Foreman. 

3.  On  November  16.  1969,  he  was  appointed  as  a  Permanent 
Limited  Tenure  7323  Fire  Department  Water  System  Sub -Foreman, 
which  is  the  position  from  which  he  will  retire. 

4.  Mr.  Cunningham  under  his  classification  of  a  Hydrant - 
man-Gateman  was  permitted,  for  purposes  of  the  Retirement  System, 
to  become  a  member  of  the  Retirement  System  under  the  provisions 
of  Section  171.1  of  the  Charter. 

5.  Rule  32  of  the  Civil  Service  Commission  sets  forth  the 
Sick  Leave  Rule  as  applied  to  Miscellaneous  Officers  and 
Employees  of  the  City  and  County  of  San  Francisco  (see  $1) . 

Section  9  of  Rule  32  provides  that  under  the  conditions 
therein  set  forth,  the  Fire  Commission  shall  regulate  by  its  own 
rules  such  sick  leaves  as  shall  be  granted  to  members  of  the 
Uniformed  Force  of  the  Fire  Department. 

6.  The  7ire  Commission  duly  adopted  its  own  sick  leave 
rule  as  applied  to  the  Uniformed  Force  of  the  Fire  Department 
(Art.  38). 

The  question  here  is  simply  whether  Patrick  Cunningham  as 
a  "Permanent  Li-mited  Tenure  7323  Fire  Department  Water  System 
Sub-Foreman"  is  a  Miscellaneous  Employee  (whose  sick  leave  rights 
are  prescribed  by  Rule  32  of  the  Civil  Seirvice  Commission)  ,  or 
is  a  member  of  the  Uniformed  Force  of  the  Fire  Department  (whose 
sick  leave  rights  are  prescribed  by  Article  38  of  the  Fire  Com- 
mission) . 

Your  letter  stated  and  a  check  with  the  staff  of  the  Civil 
Service  Commission  confirmed  that  Mr.  Cunningham's  employment  in 
the  Fire  Department  is  listed  in  the  1970-71  Annual  Salary  Ordi- 
nance as  that  of  a  Miscellaneous  per  diem  employee. 

The  members  of  the  Uniformed  Force  of  the  Fire  Department 
are  those  occupying  ranks  in  the  Fire  Department  as  listed  or 
specified  in  Section~56  of  the  Charter  (see  City  Attorney's 
Opinion  of  April  1,  1970,  No.  70-16),  and  this  requirement  is  not 
changed  or  affected  by  Mr.  Cunningham's  having  been  peirmitted, 
for  purposes  of  the  Retirement  System  to  become  a  member  of  that 
System  under  provisions  of  Section  171.1  of  the  Charter  under  his 
original  classification  as  a  Hydrant man-Gateman, 
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Mr,  Cunningham  is  not  occupying  any  rank  so  listed  or 
specified  in  Section  36  of  the  Charter,  which  is  a  prerequisite  to 
his  being  entitled  to  sick  leave  rights  as  prescribed  by  Article 
38  of  the  Fire  Commission  for  members  of  its  Uniformed  Force. 

Therefore,  Mr,  Cunningham's  sick  leave  rights  would  be 
those  of  Miscellaneous  City  Employees,  which  is  set  forth  in 
Rule  32  of  the  Civil  Service  Commission,  and  not  those  provided 
for  in  Article  38  of  the  Fire  Department  for  members  of  its 
Uniformed  Force. 

Very  truly  yours. 


THOMAS  M,  O'CONNOR 
City  Attorney 
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April  27,    1971 

tyocuMENTs  oefT, 

SAN    FRA^4ClSCO 
onPLtC    LI3!7ARY 


Mr.  R.  Spencer  Steele 

Zoning  Administrator 

100  Larkin  Street 

San  Francisco,  California  94102 

Subject:  Initiative  Height  Limit  Ordinance; 

Effect  on  Current  Permit  Applications; 
Repeal  of  Existing  Sections;  Authority 
of  Board  of  Supervisors  to  Amend 

Dear  Mr,  Steele: 

This  refers  to  your  request  for  an  opinion  concerning  a 
proposed  initiative  measure,  as  follows: 

"A  ZONING  ORDINANCE  LIMITING  THE  HEIGHT  OF 
BUILDINGS  IN  SAN  FRANCISCO. 

"Be  it  ordained  by  the  People  of  the  City 
and  County  of  San  Francisco: 

"Section  1.   The  People  of  the  City  and 
County  of  San  Francisco  (the  'city')  hereby  find 
and  declare  that  it  is  in  the  best  interests  of 
the  City  to  preserve  the  natural  beauty  of  the 
land,  the  sky  and  the  waters  of  the  City  for  the 
enjoyment  and  pleasure  of  its  citizens  and  visitors, 
and  for  all  people  for  all  time;  and  that  it  is  in 
the  best  interest  of  the  City  to  protect  against  the 
danger  of  falling  debris  and  collapse  of  tall  build- 
ings during  earthquakes. 

"Section  2.  Article  2.5  of  Part  II,  Chapter  II, 
San  Francisco  Municipal  Code  (City  Planning  Code) 
is  hereby  amended  by  deleting  therefrom  Sections  275, 
276  and  280  through  and  including  287  and  290  through 
and  including  296.4;  and  adding  a  new  Section  275 
reading  as  follows : 

"SEC.  275.  No  building,  whether  owned  by  private 
parties,  the  City  or  any  agency  or  political  subdivi- 
sion thereof,  higher  than  the  lesser  of  six  stories 
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or  72  feet  shall  be  permitted  to  be  built  in 
the  City. 

"Section  3.   Sections  250  through  and  includ- 
ing 264  of  the  City  Planning  Code,  as  in  effect  at 
midnight  October  1,  1970,  are  incorporated  herein 
and  hereby  made  a  part  hereof." 

"Section  4.   This  ordinance  may  be  amended  or 
repealed  only  by  vote  of  the  majority  of  voters 
on  the  question  in  a  general  or  special  election." 

Your  questions  and  my  answers  are  as  follows: 

"1.   Can  building  permits  for  buildings 
exceeding  six  stories  or  72  feet  in  height  now  be 
approved  by  the  Department  of  City  Planning  and 
issued  by  the  Department  of  Public  Works?" 

My  answer  to  this  question  is  yes. 

"2,   If  such  permits  can  now  be  so  approved 
and  issued,  and  if  the  proposed  initiative  were 
presented  to  and  approved  by  the  voters,  at  what 
point  in  time  would  the  Departments  no  longer  have 
authority  to  approve  or  issue  such  permits?" 

My  answer  to  this  question  is:  The  authority  of  the 
departments  ceases  when  the  ordinance  goes  into  effect  which 
date  would  be  ten  days  after  the  Registrar  certifies  the  offi- 
cial count  of  the  vote  to  the  Board  of  Supervisors. 

"3.  Would  the  proposed  initiative  repeal  any 
existing  height  limits  of  less  than  72  feet?" 

My  answer  to  this  question  is  yes.   The  proposed  ordinance 
would  repeal  existing  height  limits  less  than  72  feet  as  set 
forth  in  the  text  of  this  opinion. 

"4.   If  any  existing  height  limits  of  less 
than  72  feet  would  be  repealed  by  this  proposed 
initiative,  could  such  height  limits  be  subse- 
quently re-enacted  by  the  City  Planning  Commis- 
sion and  Board  of  Supervisors?" 

My  answer  to  this  question  is  that  a  court  ruling  is 
required  for  a  definitive  answer  and  you  are  referred  to  the 
text  of  this  opinion  for  a  discussion. 
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"5.   If  the  proposed  initiative  were  approved 
by  the  voters,  could  the  City  Planning  Commission 
and  Board  of  Supervisors  thereafter  enact  any  new 
height  limits  of  less  than  72  feet?" 

My  answer  to  this  question  is  the  same  as  my  answer  to 
question  4. 

Question  No.  1 

Building  permits  for  buildings  exceeding  six  stories  or 
72  feet  in  height  can  now  be  approved  by  the  Department  of  City 
Planning  and  the  Department  of  Public  Works.   Section  302(e)  of 
the  Planning  Code  which  provides  that  no  applications  shall  be 
issued  under  certain  circumstances  when  zoning  legislation  is 
pending  is  not  applicable. 

Section  150(d)  of  the  City  Planning  Code  provides  generally 
that  any  building  or  use  for  which  a  permit  has  been  granted  prior 
to  the  effective  date  of  an  amendment  to  the  City  Planning  Code  may 
be  completed  in  accordance  with  the  approved  plans  provided  that 
constrioction  is  started  and  diligently  prosecuted  to  completion  in 
accordance  with  the  applicable  provisions  of  the  San  Francisco 
Building  Code.   The  section  further  provides  that  such  building 
or  use  shall  thereafter  be  deemed  to  be  a  lawfully  existing  build- 
ing or  use.   (See  Russian  Hill  Improvement  Association  v.  Board  of 
Permit  Appeals  (1967)  66  Cal.2d  34.  40;  West  Coast  Advertising 
Company  v.  City  and  County  of  San  Francisco.  256  C.A.2d  357.) 

Question  No.  2 

The  departments  could  not  approve  and  issue  such  permits 
from  the  time  the  initiative  ordinance  goes  into  effect. 

Section  184  of  City's  Charter  provides  that  if  a  majority 
of  the  electors  voting  on  a  proposed  measure,  such  as  an  initia- 
tive ordinance,  shall  vote  in  favor  of  the  measure,  it  shall  go 
into  effect  ten  days  after  the  declaration  of  the  official  count. 
The  official  count  is  a  canvas  of  the  vote  made  by  the  Registrar 
of  Voters  which  is  conducted  pursuant  to  the  provisions  of  the 
State  Elections  Code.   Upon  the  completion  of  this  canvas,  he 
would  then  certify  such  official  count  to  the  Board  of  Supervisors 
under  the  terms  of  Section  184  of  the  Charter.  Ten  days  after 
that  time,  the  ordinance  goes  into  effect  and  the  Department  of 
City  Planning  and  the  Department  of  Public  Works  would  no  longer 
have  authority  to  approve  or  issue  building  permits  which  would 
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authorize  the  construction  of  buildings  exceeding  the  height 
limits  set  forth  in  the  ordinance. 

Question  No.  3 

The  proposed  initiative  ordinance  recites  that  it  is  an 
amendment  to  Article  2.5  of  the  Planning  Code.  Article  2.5  is 
entitled  "Special  Height  Districts."  The  ordinance  provides 
that  Article  2.5  is  amended  by  "deleting"  Planning  Code  Sections 
275,  276,  280  through  287,  and  290  through  296.4.  The  ordinance 
further  provides  that  Planning  Code  Sections  250  through  264  as 
are  in  effect  on  October  1,  1970,  "are  incorporated  herein  and 
hereby  made  a  part  hereof. 

The  incorporated  sections,  251  through  264,  cover  uniform 
Height  Districts  of  less  than  a  /2-foot  height,  a  40-Foot  Special 
Height  District  (§§251-254);  and  65-Foot  Special  Height  Dis- 
tricts (§§260-264).   The  deleted  sections,  275,  276,  280  through 
287,  cover  uniform  Height  Districts  exceeding  a  72 -foot  height, 
an  88-Foot  Special  Height  Districts  (§§275-276),  105-Foot  Special 
Height  Districts  (§§280-284),  and  160-Foot  Special  Height  Dis- 
tricts (§§285-287).   The  ordinance  also  deletes  Sections  290  to 
and  including  296.4  of  the  Planning  Code.   These  sections  cover 
Variable  Special  Height  Districts  in  which  heights  now  permitted 
are  in  certain  locations  more  and  in  other  locations  less  than 
72  feet  as  follows : 

In  all  sections  of  Anza  Vista  Variable  Special 
Height  District  (§§291-291.5)  the  heights  per- 
mitted are  less  than  72  feet  and  range  from  35 
feet  to  20  feet; 

Northeastern  Embarcadero  Variable  Special  Height 
District  contains  40-foot  and  65-foot  areas 
(§§294.1-294.2); 

Civic  Center  Variable  Special  Height  District  con- 
tains a  70-foot  area  (§292.1); 

Ferry  Building  Area  Variable  Special  Height  Dis- 
trict contains  a  65-foot  area  (§295.1); 

Ocean  Beach  Variable  Special  Height  District  con- 
tains three  40-foot  areas(§§296.1-296.3) . 
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The  ordinance  repeals  height  limits  less  than  72  feet  as 
specified  above. 

Questions  4  and  5 

You  ask  for  an  opinion  whether  the  existing  height  limits 
specified  above  which  are  less  than  72  feet  which  are  specifi- 
cally repealed  in  the  ordinance  could  be  subsequently  reenacted 
by  the  City  Planning  Commission  and  the  Board  of  Supervisors. 
Your  further  question  is  whether  the  Planning  Commission  could 
enact  any  new  height  limits  less  than  72  feet. 

There  are  certain  principles  of  law  which  govern  the 
amendment  of  an  initiative  ordinance  enacted  by  a  vote  of  the 
electorate.   The  Board's  authority  to  amend  an  initiative  ordi- 
nance must  be  found  within  the  language  of  the  ordinance  itself 
or  the  authority  does  not  exist  and  any  amendment  of  an  initia- 
tive ordinance  can  only  take  place  by  vote  of  the  electorate. 

Section  185  of  the  Charter  provides  in  part  as  follows : 

"No  initiative,  ordinance  or  measure  or  declar- 
ation of  policy  approved  by  the  electorate  under  the 
provision  of  this  charter  shall  be  subject  to  veto, 
or  be  amended  or  repealed  except  by  vote  of  the 
electorate,  unless  such  ordinance  or  measure  shall 
otherwise  provide," 

And  Section  4  of  the  initiative  ordinance  provides  in  part  as 
follows : 

"This  ordinance  may  be  amended  or  repealed 
only  by  vote  of  the  majority  of  voters  on  the  ques- 
tion in  a  general  or  special  election." 

See  also  Beneficial  Loan  Society  v.  Haight  (1932)  215  Cal.  506, 
515. 

It  is  reasonable  to  suppose  that  the  repeal  of  certain 
Planning  Code  sections  set  forth  in  the  ordinance  was  based  upon 
inadvertence.   For  instance,  the  ordinance  retains  sections  which 
establish  a  40-foot  and  a  65-foot  height  limitation  (§§251-264). 
Yet  the  ordinance  repeals  the  Anza  Vista  Variable  Special  Height 
District  (§§291-291,5)  and  in  no  area  in  this  district  is  a 
height  limit  specified  which  is  above  35  feet.   Inadvertence  and 
mistake  in  drafting,  claims  and  statements  of  proponents  as  to 
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intent,  however,  are  not  permitted  as  competent  evidence  to 
ascertain  the  pxirport  and  meaning  when  a  measure  is  to  be  voted 
on  by  the  electorate.   (See  Eldorado  Irrigation  District  v.  Brown 
(1932)  216  Cal.  269-273;  Mills  y«  S.F.  Bay  Area  Rapid  Transit 
District  (1968)  261  Cal.APP.2d  666-669;  East  Bay  Municipal  Util- 
ity District  v.  Sindelar.  1  Civ.  29157  decided  April  14,  1971.) 
The  initiative  ordinance  must  be  construed  under  the  same  princi- 
ples of  legal  interpretation  which  relate  to  all  statutes  and 
ordinances.   The  intent,  meaning  and  legal  effect  must  be  ascer- 
tained from  the  language  of  the  ordinance  and  from  a  review  of 
all  of  the  provisions  of  the  initiative  ordinance  as  a  whole. 

One  view  of  the  purport,  meaning,  intent  and  legal  effect 
of  the  ordinance  is  that  by  its  terms  the  ordinance  is  an  amend- 
ment to  the  Planning  Code  and  contains  specific  repeals  and 
adoptions  of  sections  of  that  code.  Reading  the  ordinance  as  a 
whole,  this  format  evidences  an  intention  to  adopt  a  master  plan 
to  restrict  development  to  not  more  than  a  height  limit  of  72 
feet.  By  repeal  of  sections  limiting  height  less  than  72  feet, 
persons  in  those  areas  are  given  greater  rights  concerning  their 
property  than  they  formerly  possessed.   Such  rights  cannot  be 
taken  away  under  the  terms  of  the  ordinance  except  by  vote  of  the 
people.  Also,  by  incorporating  other  sections  of  the  code  which 
limit  heights  in  certain  areas  to  a  40-foot  and  a  60-foot  height 
limit,  persons  in  areas  not  covered  by  these  height  limitations 
may  contend  they  are  given  the  right  to  build  to  a  72 -foot  height 
by  the  ordinance.   The  effect  of  the  ordinance  upon  height  limits 
in  sections  of  the  Planning  Code  not  incorporated  or  repealed  is 
uncertain.   (See  Planning  Code  §§120-121.)   The  ordinance  does 
not  provide  for  any  amendments  by  the  Board  and  specifically  pro- 
vides for  amendments  to  be  by  vote  of  the  electorate. 

The  opposite  view  is  that  the  purport,  intent  and  legal 
effect  of  the  ordinance  is  set  out  in  Section  2  which  provides 
that  Article  2.5  of  the  City  Planning  Code  is  amended  by  adding 
a  new  section  as  follows:   ''SEC.  275.   No  building,  whether  owned 
by  private  parties,  the  City  or  any  agency  or  political  subdivi- 
sion thereof,  higher  than  the  lesser  of  six  stories  or  72  feet 
shall  be  permitted  to  be  built  in  the  City."  Under  this  section 
the  Board  of  Supervisors  is  granted  authority  at  least  by  implica- 
tion to  legislam  concerning  height  limits  not  "higher  than  the 
lesser  of  six  s :  jries  or  72  feet^  by  use  of  the  words  "shall  be 
permitted."  Th'.  spec  ■'.fie  repeals  arc  incorporations  of  certain 
sections  of  the  .;  lam. ^ng  Code  do  not  :;har :;e  the  primary  intent  of 
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the  proposed  ordinance  which  is  to  limit  the  height  of  all  build- 
ings in  San  Francisco  to  72  feet  without  a  vote  of  the  people  and 
a  grant  of  authority  to  the  Commission  and  Board  to  legislate  up 
to  that  height  can  reasonably  be  implied. 

In  ray  opinion  questions  4  and  5  require  a  court  decision 
before  the  conflicting  legal  interpretations  can  be  authoritatively 
settled. 


You  are  so  advised. 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Documents  o^pt. 

SAN    FH.  'J 

PUBLIC   1 


Honorable  Dianne  Feinstein,  President 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Exemption  of  Nonprofit  Charitable 

Organizations  from  Utility  Users  Tax 

Dear  Supervisor  Feinstein: 

This  is  in  response  to  your  communication  requesting 
(1)  my  explanation  why  the  Red  Cross  is  exempt  from  the  San 
Francisco  Utility  Users  Tax  on  telephone  bills  but  taxable  on 
gas,  electric  and  water  bills;  and  (2)  my  recommendation  as  to 
whether  Ordinance  No.  287-70  should  be  amended  to  exempt  nonprofit 
charitable  organizations  such  as  the  Red  Cross. 

The  general  exemptions  from  such  tax  are  contained  in  Sec- 
tions 702  and  707.  Additionally,  Section  703(d)  contains  a 
further  exemption  from  the  telephone  users  tax  only. 

The  above  mentioned  exemption  provisions  read  as  follows: 

"Sec.  702.   City,  Public  Entity  and  Constitutional 
Exemptions. 

"Nothing  in  this  article  shall  be  construed 
as  imposing  a  tax  upon  (1)  the  City  and  County, 
or  (2)  any  person  when  imposition  of  such  tax 
upon  that  person  would  be  in  violation  of  the  Con- 
stitution of  the  United  States  or  that  of  the  State 
of  California,  or  (3)  the  state,  any  county,  muni- 
cipal corporation,  city  and  county,  district  or  any 
political  subdivision  of  the  State  of  California." 

"Sec.  707.   Exemptions 

"Nothing  in  this  article  shall  be  construed  as 
imposing  a  tax  upon  any  person  if  imposition  of 
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such  tax  upon  that  person  would  be  in  violation 
of  the  Constitution  of  the  United  States  or  the 
Constitution  of  the  State  of  California." 

"Sec.  703.   Telephone  Users  Tax 

"(d)   Notwithstanding  the  provisions  of  sub- 
section (a) ,  the  tax  imposed  under  this  section 
shall  not  be  imposed  upon  any  person  for  using 
intrastate  telephone  communication  services  to  the 
extent  that  the  amounts  paid  for  such  services  are 
exempt  from  or  not  subject  to  the  tax  imposed  under 
Section  4251  of  Title  26  of  the  United  States  Code, 
as  such  section  existed  on  the  effective  date 
hereof." 

Insofar  as  the  special  exemption  from  the  telephone  users 
tax  (5703)  is  concerned,  reference  must  be  made  to  the  exemptions 
from  the  federal  tax  imposed  by  Section  4251  of  Title  26  of  the 
United  States  Code.   Nonprofit  hospitals,  the  American  National 
Red  Cross,  and  international  organizations,  among  others,  are 
exempt  from  this  federal  tax  and  therefore  are  also  exempt  from 
the  telephone  users  tax.   However,  there  would  appear  to  be  no 
general  exemption  from  the  telephone  users  tax  for  nonprofit 
charitable  organizations  other  than  the  ones  listed  above. 

It  is  my  understanding  that  Pacific  Telephone  and  Tele- 
graph Company  already  has  reviewed  its  customer  lists  and  is 
neither  billing  for  nor  collecting  the  telephone  users  tax  from 
persons  entitled  to  exemption  under  Section  703(d). 

With  respect  to  the  more  general  exemptions  set  forth  in 
Sections  702  and  707  of  the  Utility  Users  Tax  Ordinance,  there 
would  appear  to  be  no  exemption  for  nonprofit  charitable  organ- 
izations as  such. 

In  short,  nonprofit  charitable  organizations  are  not,  by 
reason  of  that  fact  alone,  exempt  from  taxes  imposed  under  ordi- 
nance 287-70,  except  that  nonprofit  hospitals  are  exempt  from  the 
telephone  users  tax. 

The  Red  Cross,  however,  is  rather  unique  among  nonprofit 
organizations  in  that  it  is  regarded  as  an  instrumentality  of 
the  United  States  and  therefore  immune  from  state  and  local  tax- 
ation. 


.:W»', 


■rll' 


i 


Letter  Opinion  No.  71-25 


Honorable  Dianne  Fetnstein     3  April  27,  1971 


In  Dept.  of  Employment  v.  United  States  (1966)  385  U.S. 
356,  for  example,  the  Red  Cross  was  held  to  be  inmune  from  the 
Colorado  unemployment  compensation  tax.  The  United  States 
Supreme  Court  said: 

"On  the  merits,  we  hold  that  the  Red  Cross  is 
an  instrumentality  of  the  United  States  for  pur- 
poses of  immxinity  from  state  taxation  levied  on  its 
operations,  and  that  this  immunity  has  not  been 
waived  by  congressional  enactment.  Although  there 
is  no  simple  test  for  ascertaining  whether  an 
institution  is  so  closely  related  to  governmental 
activity  as  to  become  a  tax-immune  instrumentality, 
the  Red  Cross  is  clearly  such  an  instrumentality.  ' 

Accordingly,  the  Red  Cross  is  exempt  not  only  from  the 
telephone  users  tax,  but  also,  unlike  most  nonprofit  organiza- 
tions, is  exempt  under  Section  707  from  all  sections  of  the 
Utility  Users  Tax. 

In  summary,  then,  the  applicability  of  the  Utility  Users 
Tax  to  nonprofit  charitable  organizations  such  as  the  Red  Cross 
is  as  follows : 

1.  The  American  National  Red  Cross  is  exempt  from 
all  taxes  imposed  by  Ordinance  287-70  by  reason 
of  its  status  as  an  instrumentality  of  the 
United  States. 

2.  Nonprofit  charitable  organizations  are  not,  by 
reason  of  that  fact  alone,  exempt  from  the 
taxes  imposed  under  Ordinance  287-70,  except 
that,  with  respect  to  the  telephone  users  tax 
only  there  is  a  special  exemption  for  nonprofit 
hospitals. 

The  question  of  granting  exemptions  to  nonprofit  organ- 
izations from  the  City's  Utility  Users  Tax  is  a  matter  of  legis- 
lative discretion. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


i%fcV    ^. 


•.'.si; 


•■V  .! 


!     . 


Letter  Opinion  No.  71-26 


April  27,  1971 


DOCUMENTS  OePT. 
SAN    FRANCI5CO 
PUBLIC   U3RARY 


Mr,  S.  Myron  Tatarian 

Director  of  Public  Works 

260  City  Hall 

San  Francisco,  California  94102 

Subject:  Use  of  Gas  Tax  Monies  for  Initial  Street 
Improvements,  Including  Auxiliary  Work, 
in  Approved  Redevelopment  Areas 

Dear  Mr.  Tatarian: 

With  reference  to  the  Hunters  Point  Redevelopment  Area, 
you  advise  that  the  plan  as  approved  by  the  Board  of  Supervisors 
calls  for  a  great  deal  of  new  street  construction  to  take  place 
in  existing  street  areas  which  are  as  yet  unimproved  and  that  it 
has  been  proposed  that  gas  tax  monies  be  used  to  fund  a  part,  if 
not  all,  of  the  cost  of  this  work.  With  respect  to  this  proposal, 
you  request  my  opinion  on  the  following: 

1,  What  procedures  are  available  for  the  initial 
improvement  of  streets,  including  sewers  and 
all  other  auxiliary  work,  located  within  rede- 
velopment areas  which  have  been  approved  by 
legislation  of  the  Board  of  Supervisors? 

In  general,  the  procedures  available  for  the  initial 
improvement  of  streets,  including  sewers  and  all  other  auxiliary 
work,  include: 

1.  The  procedure  set  forth  in  Section  107  of  the 
Charter,  relating  to  general  law  and  ordinance 
procedure  for  public  works,  and  in  the  1934 
Street  Improvement  Ordinance  (Pt.  II,  ch.  X, 
art.  6,  San  Francisco  Municipal  Code  (Pub.  Wks, 
Code).) 

2,  The  procedure  set  forth  in  Section  95  of  the 
Charter,  relating  to  public  works  and  purchasing 
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contracts  and  in  the  Public  Contract  Procedure 
Ordinance  (Ch.  6,  San  Francisco  Admin.  Code.) 

The  procedure  set  forth  in  (1)  above,  is  an  assessment 
procedure  and  the  provisions  thereof  only  apply  where  the 
Director  of  Public  Works  determines  that  the  cost  of  the  improve- 
ment is  to  be  assessed  in  whole  or  in  part  against  private  prop- 
erty.  (Pub.  Wks.  Code,  §187.)  When  it  is  properly  determined 
in  a  particular  case  that  the  City  and  County  is  to  pay  the  entire 
cost  of  the  improvement,  the  procedure  set  forth  in  (1)  above  need 
not  be  observed  and  the  work  can  be  undertaken  under  the  procedure 
set  forth  in  (2)  above. 

With  respect  to  any  redevelopment  project,  for  the  purpose 
of  aiding  and  cooperating  in  the  construction  thereof,  the  City 
and  County,  upon  the  terms  and  with  or  without  consideration  as 
it  determines,  may  cause  sewer  facilities  or  any  other  work  which 
it  is  otherwise  empowered  to  undertake,  to  be  fijrnished  adjacent 
to  or  in  connection  with  said  redevelopment  project  and  to  pave 
or  install  streets  therein.   (Health  and  Saf.  Code,  §33220.) 

Pursuant  to  the  provisions  of  Section  33220  of  the  Health 
and  Safety  Code,  the  City  and  County  executed  a  cooperation 
agreement  relating  to  the  Hunters  Point  Approved  Redevelopment 
Project  Area  wherein  ths  City  and  County  agreed,  subject  to  appli- 
cable law  and  the  policies  and  procedures  established  under  the 
Charter  and  existing  codes  and  regulations,  to  aid  and  cooperate 
in  the  undertaking  of  the  Project  by,  inter  alia,  instituting 
proceedings  for  the  opening,  closing,  vacation,  widening  or  chang- 
ing the  alignment  of  or  grade  of  streets  and  alleys  and  for  other 
necessary  modifications  of  the  street  layout  including  the  altera- 
tions and  improvements  of  streets  outside  the  Project  as  deemed 
necessary  to  implement  the  street  pattern  within  the  Project  Area 
as  delineated  in  the  Redevelopment  Plan.   (Res.  No.  19-69,  adopted 
Jan.  13,  1969;  spp.  Jan.  15,  1969.) 

In  view  of  the  foregoing  it  is  my  opinion  that  it  is  with- 
in the  purview  of  the  Director  of  Public  Works  to  determine  the 
procedure  to  be  followed  in  the  instant  case. 

2.  Are  these  procedures  discretionary  or  mandatory 
in  selection  for  carrying  out  the  initial  street 
improvements,  including  sewers  and  all  other 
auxiliary  work? 
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As  pointed  out  in  my  response  to  your  first  question, 
these  procedures  are  discretionary  in  the  judgment  of  the  Direc- 
tor of  Public  Works,   However,  once  a  decision  has  been  made  as 
to  the  procedure  to  be  followed,  that  procedure  and  the  limita- 
tions inherent  therein  must  be  observed. 

3,   To  what  extent  may  gas  tax  monies  be  used  to 
fund  initial  street  improvements,  including 
sewers  and  all  other  auxiliary  work,  located 
within  redevelopment  areas  approved  by  legis- 
lation of  the  Board  of  Supervisors? 

The  controlling  law  with  respect  to  the  use  of  gas  tax 
monies  is  set  forth  in  Article  XXVI  of  the  State  Constitution. 
Section  1  thereof  provides  that  such  funds  "shall  be  used 
exclusively  and  directly  for  highway  purpot'es,  as  follows: 
(1)  the  construction,  improvement,  repair  and  maintenance  of  public 
streets  and  highways," 

"Highway"  is  defined  as  including  "bridges,  culverts,  curbs, 
drains,  and  all  works  incidental  to  highway  construction,  improve- 
ment, and  maintenance."   (Sts.  &  Hy.  Code,  §23.) 

"Construction"  includes:  "...  (b)  construction  .  .  . 
(e)  any  improvement  excepting  maintenance  .  .  ,  ."  (Sta,  &  Hy. 
Code,  §29.) 

In  City  Attorney's  Opinion  No.  3491,  dated  May  24,  1943, 
my  predecessor  advised  that  gasoline  tax  funds  could  not  be  used 
for  the  construction  of  sewers  in  San  Francisco,  citing  Article 
XXVI  of  the  State  Constitution.   In  view  of  the  fact  that  there 
has  been  no  substantial  change  in  the  language  of  Article  XXVI  of 
the  Constitution  since  1943,  I  would  concur  in  the  opinion  of  my 
predecessor.   However,  in  ray  opinion,  it  is  clear  that  Article 
XXVI  of  the  Constitution  authorizes  the  use  of  gas  tax  monies  for 
the  new  street  construction  and  any  auxiliary  v;ork  which  could  be 
reasonably  interpreted  as  "incidental"  to  such  street  construction. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DCPT. 

SAN    FRANCISCO 
PUBLIC    LIBRARY 


Alfred  J.  Nelder,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Preemption  of  Police  Code,  Article  21 
by  California  Public  Utilities  Code 
Sections  24001-24028 

Dear  Chief  Nelder: 

This  is  in  response  to  your  letter  in  which  you  ask 
whether  Article  21  (§§1500  and  1501)  of  the  Police  Code  has  been 
preempted  by  Division  9,  Part  3,  (§§24001  through  24028)  of  the 
Public  Utilities  Code  of  the  State  of  California. 

Section  1500  of  the  Police  Code  states  that  it  shall  be 
unlawful  for  any  person  to  conduct,  operate  or  engage  in  the 
business  of  selling  to  the  public  or  taking  orders  for,  air-travel 
passenger  tickets  or  reservations  for  air  passenger  space  to  be 
honored  for  travel  on  airplanes  neither  owned  nor  operated  by  such 
person,  unless  he  shall  have  on  file  with  the  Chief  of  Police  a 
$10,000.00  surety  bond.   Section  1501  provides  for  a  penalty  for 
the  violation  of  Section  1500. 

Division  9,  Part  3,  (§§24001  through  24028)  of  the  Public 
Utilities  Code  of  the  State  of  California  sets  forth  the  "Air- 
craft Transportation  Brokers  Act."  The  act  defines  an  "Aircraft 
Transportation  Broker"  to  mean  any  person,  firm,  association  or 
corporation  engaged  in  the  sale,  solicitation  or  procurement  of 
air  transportation  or  the  issuance  or  promise  to  issue  any  ticket, 
reservation,  scrip,  receipt  or  any  other  token  for  passenger  space 
on  any  aircraft.   Such  a  broker  is  required  to  have  a  $5,000.00 
surety  bond  and  a  penalty  is  provided  for  violating  the  act.   The 
act  provides  in  Section  24027  as  follows: 

"The  surety  bond  required  by  this  part  shall 
be  in  lieu  of  any  other  bond,  and  the  posting  of  a 
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bond  shall  not  be  required  by  any  local  authority. 
This  provision,  however,  shall  not  prohibit  the 
regulation  and  licensing  of  air  transportation 
brokers  by  any  city  or  county." 

In  matters  of  statewide  concern  the  general  laws  of  the 
State  prevail  over  local  ordinances  and  the  regulation  of  air 
transportation  brokers  would  appear  to  be  a  matter  of  statewide 
concern.   Section  24027  (supra)  discloses  an  intention  of  the 
State  Legislature  to  preempt  the  field  insofar  as  the  posting  of 
a  surety  bond  is  concerned,  and  since  Section  1500  of  the  Police 
Code  merely  provides  for  the  posting  of  a  surety  bond,  it  is  my 
opinion  that  the  section  is  inoperative. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Thomas  J.  Mellon 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco,  California  94102 

Subject;  Legality  of  Submitting  Certain 
Employee  Relations  Issues  to 
Binding  Arbitration 

Dear  Mr.  Mellon: 

This  is  in  response  to  your  request  for  my  opinion  regard- 
ing the  legality  of  the  City  and  County  of  San  Francisco  agreeing 
to  submit  certain  employee  relations  issues  to  an  impartial 
arbitrator  for  a  final  and  binding  decision.  The  issues  in  ques- 
tion are  those  which  are  presently  covered  by  provisions  in  the 
Charter  of  the  City  and  County  of  San  Francisco. 

Many  of  the  traditional  topics  of  collective  bargaining 
are  covered  by  existing  provisions  of  the  San  Francisco  Charter. 
These  range  from  the  Board  of  Supervisors  having  the  power  and 
the  duty  to  fix  the  compensation  for  city  employees  (§§151  to 
151.3.1)  to  the  suspension  or  dismissal  for  cause  of  an  employee 
by  an  appointing  officer  (§154).   To  the  extent  that  certain 
aspects  of  employee  relations  are  covered  by  the  Charter  the  duty 
of  complying  with  Charter  provisions  is  vested  in  either  a  board, 
commission,  county  officer  or  department  head. 

Section  18  of  the  Charter  provides: 

"Each  county  officer  shall  have  all  the  powers 
conferred  and  shall  discharge  all  the  duties  imposed 
by  general  laws  upon  said  officer  of  a  county  or  a 
city  and  county  of  this  state,  and  shall  have  such 
other  powers  and  duties  as  in  this  charter  specifi- 
cally provided." 

Section  19  of  the  Charter  provides  in  pertinent  part  as 
follows : 
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"The  board  of  supervisors  and  each  board  and 
commission  appointed  by  the  mayor,  or  otherwise 
provided  by  this  charter,  shall  have  powers  and 
duties  as  follows : 

"(a)   To  prescribe  reasonable  rules  and  regu- 
lations not  inconsistent  with  this  charter  for 
the  conduct  of  its  affairs,  for  the  distribution 
and  performance  of  its  business,  for  the  conduct 
and  government  of  its  officers  and  employees,  and 
for  the  administration,  custody  and  protection  of 
property  under  its  control  and  books,  records  and 
papers  appertaining  to  its  affairs.  ..." 

Section  20  of  the  Charter  provides  in  pertinent  part  as 
follows : 

"Each  elective  officer  in  charge  of  an  r.dm.in- 
istrativo  office j  .  .  .  the  chief  admin Lot;u::ive 
officer,  and  each  department  head  appointed  by  the 
chief  adciinistrative  officer  shall  have  the  powers 
ar.d  dutins  of  a  dcp-jrtnient  he.'^.d,  except  as  other- 
wise specif iccilly  proviaed  in  this  charter. 
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"lie  (each  appointive  department  head)  shall 
act  as  the  'appointing  officer'  under  the  civil 
service  provisions  of  this  charter  for  the  appoint- 
ing, disciplining  and  removal  of  such  officers, 
assistants  and  employees  as  may  be  authorized. 


The  basic  issue  is  whether  or  not  those  officers,  boards, 
commissions  or  department  heads  which  are  by  the  charter  charged 
with  the  duty  of  carrying  out  specific  policies  relating  to 
employee  relations,  may  abdicate  or  delegate  that  duty  to  a  third 
party. 

Legislative  acts  are  defined  as  those  which  in  the  process 
of  being  i<erformed  require  the  exercise  of  discretion  and  judg- 
ment by  some  person  or  body.   Ministerial  acts  are  those  which 
are  performed  according  to  specific  guidelines  covering  a  certain 
state  of  facts  and  do  not  call  for  the  exercise  of  discretion  or 
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judgment.  McQuillin,  Municipal  Corporations,  Volume  2,  Third 
Edition,  Sections  10.40-10,41,  pages  845-858. 

In  Elder  V.  Anderson  (1962),  205  C.A.2d  326,  the  court 
at  page  331  defines  "discretion"  as  follows : 

"Discretion  in  the  manner  of  the  performance 
of  an  act  arises  when  the  act  may  be  performed  in 
one  of  two  or  more  ways ,  either  of  which  would  be 
lawful,  and  where  it  is  left  to  the  will  or  judg- 
ment of  the  performer  to  determine  in  which  way  it 
shall  be  performed,  ,  .  ." 

It  is  universally  accepted  that  purely  ministerial  powers 
may  be  delegated  to  subordinates  but  legislative  powers  may  be 
delegated  only  in  certain  instances  and  only  if  specific  rules, 
guides  and  limits  are  placed  upon  the  discretionary  power  to  be 
exercised.  McQuillin,  supra.  Sections  10.40,  10.40a,  pp.  845-854. 

In  discussing  the  powers  and  duties  of  municipalities  and 
municipal  officers,  McQuillin,  supra,  Section  10.39,  pages  843-5, 
states : 

"Therefore,  the  principle  is  fundamental  and 
of  universal  application  that  public  powers  con- 
ferred upon  a  municipal  corporation  and  its  offi- 
cers and  agents  cannot  be  delegated  to  others, 
unless  so  authorized  by  the  legislature  or  charter. 
In  every  case  where  the  law  imposes  a  personal 
duty  upon  an  officer  in  relation  to  a  matter  of 
public  interest,  he  cannot  delegate  it  to  others, 
as  by  submitting  it  to  arbitration." 

California,  unlike  some  other  states;  i.e.,  Pennsylvania, 
Act  of  1968  and  Hawaii,  Act  171. L.  1970  does  not  have  a  state 
statute  authorizing  a  public  employer  to  utilize  third  party 
binding  arbitration  in  public  employee  relations  matters. 

To  the  contrary,  California  Government  Code  Section  3500 
(Meyers -Milias -Brown  Act)  states  in  pertinent  part: 

"...  Nothing  contained  herein  shall  be 
deemed  to  supersede  the  provisions  of  existing 
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state  law  and  the  charters,  ordinances  and  rules 
of  local  public  agencies  which  establish  and 
regulate  a  merit  or  civil  service  system  or  which 
provide  for  other  methods  of  administering 
employer-employee  relations,  ,  ,  ," 

The  California  law  governing  public  employee  relations 
does  not  provide  for  the  submission  of  issues  to  binding  arbitra- 
tion. The  law  is  explicit  in  stating  that  it  does  not  supersede 
existing  law  with  regard  to  the  "methods  of  administering 
employer -employee  relations." 

City  of  Los  Ane;eles  et  al„  v.  Los  Angeles  Building  and 
Construction  Trades  Council  et  al.  (1949)  94  Cal.App.2d  36, 
involved  a  labor  dispute  in  which  various  unions  made  demands 
upon  a  board  of  water  commissioners  covering  wages  and  working 
conditions.   Some  of  the  demands  were  covered  by  charter  provi- 
sions and  the  Court  stated,  at  page  47,  as  follows: 

"Furthermore,  to  the  extent  that  the  city 
authorities  are  vested  by  the  charter  with  con- 
tinuing discretionary  powers  such  as  the  power 
to  establish,  classify  (or  exempt  from  the 
requirements  of  the  classified  service) ,  and  fix 
salaries  for  the  various  positions  in  the  public 
employ,  and  direct  the  conduct  of  the  work,  such 
discretion  may  not  be  lawfully  abdicated  or  dele- 
gated.  (See  Mugford  v.  Mayor  &  City  Counsel  of 
Baltimore,  185  Md.  266  [44  A. 2d  745,  747,  142 
A.L.R,  1101]).  .  .  ." 

Schecter  v-.  County  of  Los  Angeles  (1968),  258  Cal.App.2d 
391,  deals  with  the  issue,  inter  alia,  of  the  validity  of  a 
civil  service  commission  delegating  discretionary  powers  to  one 
of  its  own  officers  for  the  purpose  of  classifying  county 
employees.   The  Court  stated  at  pages  396,  397: 

"Merely  administrative  and  ministerial  func- 
tions may  be  delegated  to  assistants  whose  employ- 
ment is  authorized,  but  there  is  no  authority  to 
delegate  acts  discretionary  or  quasi-judicial  in 
nature.  An  administrative  board  cannot  legally 
confer  upon  its  employees  authority  that  under  the 
law  may  be  exercised  only  by  the  board,   (Citations 
omitted.) 
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"The  county  charter  specifically  placed  the 
power  of  classification  in  the  commission.   This 
power  involved  the  exercise  of  discretion  and 
cannot  be  said  to  be  merely  ministerial  in  nature. 
The  commission  could  not  therefore  delegate  the 
duty  of  final  classification  of  positions  to  the 
secretary  and  chief  examiner,"   (Petition  for 
rehearing  denied  Feb.  27,  1968.   Petition  for 
hearing  by  the  Supreme  Court  denied  April  24 , 
1968.) 

Since  the  present  status  of  the  law  is  such  that  it  pre- 
vents municipal  agencies  and  their  officers,  charged  with  the 
duty  of  performing  acts  involving  the  exercise  of  discretion 
from  delegating  such  duties  even  to  other  employees,  it  follows 
that  this  same  prohibition  would  be  applicable  to  a  third  party 
arbitrator. 

As  was  pointed  out  above  many  of  the  areas  of  employee 
relations  in  which  a  controversy  may  arise  are  governed  by  a 
provision  of  the  San  Francisco  Charter.   In  those  areas  which 
are  governed  by  a  Charter  provision  and  that  provision  imposes 
a  duty  upon  a  board,  commission,  officer  or  department  head  to 
exercise  discretion  in  determining  the  matter,  it  is  my  opinion 
that  such  boards,  commissions,  officers  and  department  heads 
may  not  lawfully  delegate  their  discretionary  power  to  a  third 
party  for  final  and  binding  arbitration. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


~l    :>  .     %:' 


:   ! 


i 
I 


Letter  Opinion  No.  71-29 


May  10,  1971 


t)OCUMENTS  oePT. 
SAN    FRANCISCO 
PUBLIC   LIBRARY 


Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Accumulation  of  Vacation  for 

Employees  of  the  San  Francisco 
Unified  School  District 

Dear  Mr.  Albert: 

This  is  in  reply  to  your  letter  asking  my  opinion  con- 
cerning the  accumulation  of  vacation  by  certain  employees  of 
the  San  Francisco  Unified  School  District  who  were  entitled  to 
four  weeks'  vacation  in  1969  (employees:  Noles  P.  Clark,  Gordon 
Cuzick,  Ruth  Hoburg,  Raymond  Kocher,  Robert  Lall,  Genevieve 
Moreau,  Anders  A.  Nyquist). 

You  have  indicated  that  the  Civil  Service  Commission,  by 
memorandum  dated  May  22,  1968,  notified  all  appointing  officers 
of  the  provisions  of  Section  16,12  of  the  San  Francisco  Adminis- 
trative Code  which  provides  in  part: 

"(a) 3.   Employees  entitled  to  twenty  work- 
ing days  vacation  a  year  may  elect  not  to  take 
more  than  ten  working  days  in  any  one  year  and 
may  carry  over  not  more  than  ten  working  days  a 
year  for  use  in  future  years." 

After  receipt  of  the  above  mentioned  memorandum,  the  Board 
of  Education  circulated  two  memoranda  to  its  employees  which  pro- 
vided as  follows : 

"The  privilege  of  accumulating  vacation 
allowance  requires  that  at  least  five  days  be 
taken  in  the  current  year." 
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In  accordance  with  the  memoranda,  the  seven  school  district 
employees  above  named,  who  were  each  entitled  to  four  weeks' 
vacation,  took  only  one  week  vacation  and  carried  over  three 
weeks  into  the  next  year.   Section  16.12(a)3  above  quoted  author- 
izes the  subject  employees  to  accumulate  and  carry  over  only  two 
weeks  in  any  one  year.   The  memoranda  have  since  been  corrected 
to  show  the  correct  amount  of  vacation  allowance  which  can  be 
carried  over  into  another  year. 

It  is  clear  that  Section  16. 12 (a) 3  of  the  Vacation  Ordi- 
nance authorizes  an  employee  entitled  to  four  weeks'  vacation 
to  accumulate  only  two  weeks  in  any  given  year.   This  ordinance 
controls  the  accumulation  of  vacation  regardless  of  any  memor- 
anda to  the  contrary.  However,  it  appears  from  the  facts  pre- 
sented that  the  erroneous  memoranda  have  misled  the  subject 
employees  into  carrying  over  and  accumulating  an  excessive 
amount  of  vacation  in  violation  of  the  Vacation  Ordinance. 

Under  these  facts  it  is  my  opinion  that  the  City  and 
County  of  San  Francisco  would  be  estopped  to  deny  that  such 
employees  accumulated  the  full  three  weeks  which  they  mistakenly 
believed  that  they  were  entitled  to  accumulate  by  reason  of  the 
erroneous  memoranda.   The  memoranda  were  incomplete  and  should 
have  explained  that  if  employees  were  entitled  to  twenty  working 
days,  then  such  employees  could  carry  over  only  ten,  and  not 
fifteen,  vacation  days  in  any  year.   The  doctrine  of  estoppel 
can  be  invoked  against  a  public  entity  in  the  same  manner  as  a 
private  individual  if  the  essential  elements  are  present  (Shoban 
V.  Board  of  Trustees  of  Desert  Center  Unified  School  District 
(1969),  276  C.A.2d  534);  and  where  justice  and  right  require  it 
(Driscoll  V.  City  of  Los  Angeles  (1957),  67  C.2d  297). 

It  appears  clear  that  the  subject  employees  carried  over 
into  another  year  an  excessive  amount  of  vacation  in  reliance  on 
the  memoranda  prepared  and  circulated  by  the  School  District.   In 
my  opinion,  the  essential  elements  of  estoppel  are  present  and 
should  be  applied  to  permit  the  subject  employees  to  accumulate 
three  weeks  vacation  for  1969.   The  error  should  be  corrected  by 
designating  in  the  appropriate  records  of  the  School  District  and 
Civil  Service  Commission  that  the  subject  employees  are  entitled 
to  carry  over  three  weeks'  vacation  for  the  year  1969  rather  than 
the  two  weeks  which  is  provided  for  by  Section  16.12  of  the 
Administrative  Code. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:   Employment  Rights  of  Employees 
Assigned  to  Airport  Department 

Gentlemen: 

This  is  in  response  to  your  letter  requesting  my  opinion 
as  to  the  employment  rights  of  certain  employees  of  the  Airports 
Commission  who  had  been  previously  employed  by  the  Public  Utili- 
ties Commission  before  the  separation  of  those  departments. 

Attached  to  your  request  is  a  letter  from  the  Business 
Representative  of  the  Professional  and  Technical  Engineers  Asso- 
ciation, Local  17,  in  which  he  raises  several  questions  on  this 
subject. 

You  have  also  presented  a  particular  fact  situation  in 
which  a  permanent  draftsman  in  the  Public  Utilities  Commission 
was  serving  as  a  limited  tenure  senior  draftsman  assigned  to 
the  Airport  Department.   He  was  serving  in  that  capacity  at  the 
time  that  the  Airport  Department  was  separated  from  the  Public 
Utilities  Commission,  and  he  continued  his  limited  tenure 
appointment  as  an  employee  of  the  Airports  Commission.   Subse- 
quently, it  became  necessary  that  he  be  laid  off  because  of  the 
availability  of  an  eligible  from  a  regular  civil  service  list  for 
the  class  Senior  Draftsman.  You  ask  whether  the  employee  should 
be  returned  to  his  permanent  civil  service  rank  of  draftsman  under 
the  jurisdiction  of  the  Airports  Commission  or  whether  he  should 
be  returned  to  that  rank  under  the  jurisdiction  of  the  Public 
Utilities  Commission.   You  further  inquire  that  if  the  employee 
should  return  to  his  draftsman  position  at  the  airport,  will  the 
draftsnan  with  the  least  seniority  at  the  airport  be  subject  to 
return  to  the  Public  Utilities  Commission. 

You  indicate  that  at  the  time  that  the  limited  tenure  senior 
draftsman  was  assigned  to  the  airport,  it  was  the  intention  of  the 
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Public  Utilities  Commission  that  his  entire  draftsman  functions, 
including  his  regular  status  as  draftsman,  be  transferred  to  the 
airport. 

The  Airports  Commission  was  established  by  Charter  amend- 
ment at  the  election  of  June  2,  1970.   Section  137. &  was  added 
to  the  Charter  at  that  time.   It  provides: 

"Section  137.6.  Any  employee  who  was  a 
permanent  civil  service  appointee  assigned  to 
the  airport  department  under  the  public  utili- 
ties commission  immediately  prior  to  the  effec- 
tive date  of  this  section,  shall  be  continued 
without  loss  in  civil  service  rights  as  an 
appointee  of  the  airport  department,  provided 
that  civil  service  rights  as  they  relate  to  lay- 
off in  the  event  of  lack  of  work  or  lack  of 
funds  of  all  permanent  employees  of  the  public 
utilities  commission,  including  the  airport 
department,  immediately  prior  to  the  effective 
date  of  this  section,  shall  be  continued  with- 
out loss  in  the  same  manner  and  to  the  same 
extent  as  though  the  airport  department  had  not 
by  these  amendments  been  created  a  separate  city 
function  under  the  airports  commission." 

Section  137.6  of  the  Charter  provides  that  permanent 
employees  of  the  Public  Utilities  Commission  who  were  assigned 
to  the  Airport  Department  prior  to  the  separation  of  those 
departments  shall  continue  their  civil  service  rights  as 
appointees  of  the  Airport  Department  and  in  the  event  of  layoff 
due  to  lack  of  work  or  lack  of  funds,  such  employees  shall  be 
entitled  to  return  to  the  Public  Utilities  Ccmmission  with  the 
same  civil  service  rights  as  though  the  Airport  Department  had 
not  been  established  as  a  separate  City  function. 

In  the  fact  situation  presented  by  you  the  limited  tenure 
senior  draftsman  held  the  permenent  civil  service  position  of 
draftsman  when  assigned  to  the  airport  prior  to  the  separation 
of  departments.   He  was,  therefore,  a  "permanent  civil  service 
appointee  assigned  to  the  Airport  Departr^ient"  prior  to  the 
effective  date  of  the  separation  of  departments,  and  under  Sec- 
tion 137.6  of  the  Charter,  he  shall  be  continued  as  an  appointee 
of  the  Airport  Department.   Therefore,  when  he  is  laid  off  as  a 
limited  tenure  senior  draftsman,  he  is  entitled  to  return  to  his 
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regular  civil  service  class  as  draftsman  under  jurisdiction  of 
the  Airports  Commission. 

You  f:hen  ask  whether  the  employee  in  the  draftsman  class 
with  the  least  seniority  in  the  Airports  Commission  is  subject 
to  return  to  the  Public  Utilities  Commission  by  reason  of  the 
above  mentioned  employee  reoccupying  his  permanent  position  as 
draftsman.   The  draftsman  with  the  least  seniority  in  the  Air- 
port Department  would  be  laid  off  from  his  position  when  replaced 
by  a  permanent  draftsman  of  higher  seniority  in  the  Airport 
Department.   If  the  draftsman  who  is  replaced  had  been  a  perman- 
ent employee  of  the  Public  Utilities  Commission  prior  to  the 
separation  of  departments,  then  such  employee  is  entitled  to 
return  to  the  Public  Utilities  Commission  as  provided  by  Section 
137,6  of  the  Charter. 

The  following  questions  were  raised  in  the  correspondence 
attached  to  your  request: 

1.  Do  permanent  employees  of  the  Airports  Commis- 
sion who  have  had  previous  service  with  the 
Public  Utilities  Commission  retain  rights 
other  than  those  rights  involved  in  layoff? 

Section  137.6  of  the  Charter  provides  that  a  permanent 
employee  assigned  to  the  Airport  Department  under  the  Public 
Utilities  Commission  prior  to  the  transfer  "shall  be  continued 
without  loss  in  civil  service  rights  as  an  appointee  of  the 
Airport  Drpartraent ."  Therefore,  such  a  Ferma-..ent  employee  shall 
retain  th-i  sam-.  civil  service  rights  with  the  Publir,  Utilities 
Coiranission  as  though  the  transfer  had  not  beivn  effected.   Those 
benefits  are  in  addition  to  layoff  rights  granted  by  Section 
137.6  of  the  Charter. 

2.  Do  pcrm.anent  employees  of  the  Public  Utilities 
Commission  who  were  transferred  to  the  Airport 
prior  to  September  1970  have  seniority  rights 
in  the  Public  Utilities  Commission  in  their 
original  classification?  What  about  limited 
tenure  appointees  to  the  airport  in  this  same 
instance? 

A  perm2-v3nt  eicplo> -^e  of  the  Public  Utilities  Commission 
who  was  assigned  to  the  Airport  Departmert  prior  to  the  transfer 
shall  retain  seniority  rights  in  the  Public  Utilities  Commission 
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by  virtue  of  Section  137.6  of  the  Charter  which  provides  that 
such  employee  "shall  be  continued  without  loss  in  civil  service 
rights  as  an  appointee  of  the  Airport  Department." 

Limited  tenure  appointees  are  not  entitled  to  the  benefits 
of  Section  137.6  of  the  Charter  and  therefore  do  not  retain 
seniority  rights  in  the  Public  Utilities  Commission. 

3,  Does  an  employee  who  was  laid  off  at  the 
Airport  and  rehired  at  the  P\iblic  Utilities 
Cotisnission  retain  all  rights  of  seniority, 
pay,  etc.?  Does  such  an  employee  have  to 
serve  another  probation  period? 

The  status  of  the  employee  in  this  question  is  not  desig- 
nated. Assuming  that  the  employee  is  a  permanent  employee,  such 
employee  has  a  right  under  Section  137.6  of  the  Charter  to  con- 
tinue work  at  the  Public  Utilities  Commission  in  the  event  of 
layoff  at  the  airport.   He  shall  continue  "without  loss  in  the 
same  manner  and  to  the  same  extent  as  though  the  Airport  Depart- 
ment" had  not  been  created.  Therefore,  his  salary,  seniority 
and  other  civil  service  rights  would  continue  without  loss  upon 
the  employee's  reassignment  to  the  Public  Utilities  Commission 
in  the  event  of  layoff  due  to  lack  of  work  or  lack  of  funds.   In 
like  manner,  such  employee  would  not  have  to  serve  another  pro- 
bationary period  in  the  Public  Utilities  Commission. 

4,  Does  the  Public  Utilities  Commission  have 
any  authority  as  to  who  can  return  to  the 
Public  Utilities  Cotnmission  from  the  airport 
if  there  is  a  layoff? 

If  there  is  a  layoff  of  permanent  employees  at  the  air- 
port, the  employees  shall  be  laid  off  or  relieved  from  duty  in 
the  inverse  order  of  their  certification.   (Rule  26,  §2,  Rules 
of  the  Civil  Service  Commission.)   Therefore,  the  Public  Utili- 
ties Commission  does  not  have  authority  to  determine  what 
employee  shall  return  to  that  department  in  the  event  of  layoff 
at  the  airport. 

The  foregoing  legal  conclusions  are  expressed  upon  the 
spirit  as  well  as  the  letter  of  Charter  Section  137.6.   The 
division  of  utilities  control  exemplified  by  severing  the  airport 
from  Public  Utilities  Commission  management,  and  placing  it  under 
the  management  of  the  Airports  Commission,  has  created  unique 
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personnel  issues.   It  is  our  view  that,  in  letter  and  spirit. 
Section  137.6  is  meant  to  insure  that  no  tenured  employee  shall 
be  disadvantaged  because  the  airport  has  been  removed  from  the 
jurisdiction  of  the  Public  Utilities  Commission.   Hence,  in 
answering  as  above  the  legal  questions  submitted  by  you,  and  in 
recognizing  that  there  may  be  potential  complexities  in  shifting 
and  rearranging,  as  may  be  necessary,  tenure  and  other  rights  of 
employees  within  the  respective  structures  of  the  two  commissions 
is  the  basic  consideration  which  should  guide  your  administration 
of  the  provisions  of  Charter  Section  137.6. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr,  Ronald  H.  Born,  General  Manager 
Department  of  Social  Services 
585  Bush  Street 
San  Francisco,  California  94108 

Subject:   Time  Limitation  for  Payment  of 
Food,  Rent  and  Commodity  Orders 

Dear  Mr.  Born: 

This  is  in  reply  to  your  letter  with  respect  to  the  time 
limitation  for  payment  of  food,  rent  and  commodity  orders 
issued  to  recipients  of  general  assistance.  You  state  that  the 
department  has  encumbrances  still  outstanding  for  orders  issued 
but  not  yet  presented  for  payment  back  through  the  fiscal  year 
1965-66,  and  ask  to  be  advised  as  to  the  period  of  time  within 
which  you  must  accept  these  orders  for  payment. 

The  food,  rent  and  commodity  orders  in  question  are  writ- 
ten instruments  which  call  for  payment  in  money  by  the  Department 
of  Social  Services  to  vendors  and  landlords  for  the  delivery  of 
food,  commodities  or  services  and  the  renting  of  living  quarters 
respectively  to  recipients  of  general  assistance.  When  the 
vendor  or  landlord  has  furnished  the  food,  commodities,  services 
or  living  quarters  pursuant  to  the  orders  and  has  complied  with 
all  the  conditions  specified  thereon,  there  is  an  obligation  to 
pay  therefor  by  the  Department  of  Social  Services  which  is  con- 
tractual in  nature.   The  statute  of  limitations  applicable  to  an 
obligation  founded  upon  an  instruirient  in  writing  is  four  years 
(Cal,  Code  of  Civ.  Proc,  §337). 

However,  this  does  not  mean  that  the  department  must 
accept  these  orders  for  payment  for  a  period  of  four  years  after 
the  date  of  issuance  by  the  department.   There  are  two  condition 
precedents  specified  on  the  orders  relevant  here:   (1)   It  must 
be  presented  to  the  vendor  of  food  or  commodities  by  the  recipi- 
ent within  seven  days  from  the  date  issued  and  to  the  landlord 
immediately;  (2)   The  vendor  or  landlord  must  mail  the  completed 
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order  to  585  Bush  Street,  San  Francisco,  within  30  days  from 
date  of  issue.   If  these  condition  precedents  are  not  complied 
with,  the  department  may  refuse  to  accept  the  order  for  payment. 
These  conditions  can,  of  course,  be  waived  by  the  department 
when  it  finds  that  there  are  equitable  considerations  present 
which  would  warrant  payment  when  these  time  limitations  have  not 
been  strictly  complied  with. 

It  is  accordingly  suggested  that  the  department  adopt  a 
rule  specifying  a  reasonable  period  of  time  in  which  orders  will 
be  considered  for  payment  which  are  presented  after  the  30"day 
period  has  expired.  Orders  which  have  been  outstanding  longer 
than  the  period  so  specified  may  be  canceled  and  the  encumbrances 
released  (see  §86  of  the  Charter). 

You  are  advised  accordingly. 

Very  truly  yours , 


THOMAS  M,  O'CONNOR 
City  Attorney 

cc:  Mr.  Nathan  B.  Cooper,  Controller 
City  and  County  of  San  Francisco 
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Honorable  Gerald  J,  o'Gara 

Presiding  Judge 

The  Municipal  Court 

301  City  Hall 

San  Francisco,  California  94102 

Subject:  Residence  Requirements  of  the 
Clerk  of  the  Municipal  Court 
of  San  Francisco 

Dear  Judge  O'Cara: 

This  will  acknowledge  receipt  of  your  letter  of  May  5, 
1971,  wherein  you  state  that  the  position  of  Clerk  of  the  Muni- 
cipal Court  of  San  Francisco  would  become  vacant  on  May  31, 
1971,  and  in  connection  with  consideration  of  the  qualifications 
of  various  applicants  for  this  position,  you  desire  my  opinion 
on  the  following  question: 

"Are  there  any  limitations  imposed  by  State 
law,  under  the  Charter  of  San  Francisco  or  other- 
wise which  require  that  the  Clerk  of  the  Court 
shall  reside  in  any  particular  place  or  county 
before,  at  the  time  of,  or  after  his  appointment?" 

On  April  10,  1966,  I  had  occasion  to  write  an  opinion  for 
the  Clerk  of  the  Municipal  Court  in  connection  with  the  general 
matter  of  "residence"  requirements  as  applied  to  the  Municipal 
Court  of  San  Francisco.   I  therein  made  certain  general  observa- 
tions which  seem  appropriate  to  quote  here,  to  wit: 

"Article  VI,  Section  11  of  the  California 
Constitution  authorizes  the  Legislature  to  pre- 
scribe the  number,  qualifications  and  compensa- 
tions of  the  judges,  officers  and  attaches  of 
the  Municipal  Court.    It  also  provides  that  the 
Legislature  shall  establish  a  method  of  fixing 
their  compensation.   In  carrying  out  its  functions 
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under  this  section,  insofar  as  the  attaches  of 
the  Mionicipal  Court  of  the  City  and  County  of 
San  Francisco  are  concerned,  the  Legislature  has 
enacted  Article  26,  Title  8,  Chapter  10  (commenc- 
ing with  Section  74500)  of  the  Government  Code. 
Nowhere  in  these  sections  has  the  State  Legisla- 
ture provided  for  any  particular  residence  require- 
ment for  the  attaches  of  the  Municipal  Court.' 

*  *  * 

"...  However,  the  Legislature  in  Section 
74508,  Government  Code,  has  prescribed  that  all 
attaches  of  the  Municipal  Court  in  San  Francisco 
are  entitled  to  the  benefits  of  the  civil  service 
provisions  of  the  Charter.  While  technically  the 
section  dealing  with  residence  in  the  Administra- 
tive Code  (Section  16.99)  may  not  be  a  civil 
service  provision  of  the  Charter,  residence  of 
employees  has  always  been  considered  one  of  the 
conditions  that  must  be  met  by  persons  seeking  or 
maintaining  their  employment  with  the  City  and 
County,  and  specifically,  by  all  persons  applying 
for  or  being  employed  in  civil  service  status. 
(See:  Ballf  v.  Public  Welfare.  151  C.A.2d  784.) 
Consequently,  when  the  residence  of  City  employees 
is  extended  to  the  thirty-mile  belt,  as  was  done 
by  the  amendment  to  Section  16.99  of  the  Adminis- 
trative Code,  its  benefits  would  apply  with  equal 
force  to  all  the  Municipal  Court  attaches  as  pre- 
scribed in  Section  74508  of  the  Government  Code." 

Your  present  inquiry  is  directed  specifically  to  the 
appointment  of  a  "Clerk  of  the  Mxinicipal  Court"  by  the  judges 
thereof,  and  this  answer  is  therefore  directed  only  to  the  spe- 
cific inquiry  made. 

1.  Section  74500  of  the  Government  Code  provides  that 
Article  26,  Title  8,  Chapter  10  of  the  Government  Code  (§§74500- 
74521)  applies  to  the  Municipal  Court  of  the  City  and  County  of 
San  Francisco. 

2.  Section  74502  of  the  Government  Code  provides  that 
there  shall  be  one  Clerk  who  shall  also  serve  as  Secretary  to 
the  Judges,  and  when  a  vacancy  occurs  shall  be  appointed  by  the 
judges  and  shall  hold  office  at  their  pleasure. 
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3.  As  heretofore  noted  in  my  previous  opinion,  nowhere 
in  these  sections  dealing  with  San  Francisco  has  the  Legislature 
prescribed  any  residence  requirement  as  to  the  Clerk  of  our  Muni- 
cipal Court, 

4.  Section  74508  of  the  Government  Code  provides  that  all 
attaches  (which  would  include  the  Clerk  of  the  Municipal  Court) 
appointed  to  positions  in  the  Court  are  entitled  to  the  benefits 
of  the  Civil  Service  provisions  of  the  Charter  of  the  City  and 
County  of  San  Francisco. 

5.  As  heretofore  noted  in  my  previous  opinion,  while 
technically  the  sections  dealing  with  residence  in  the  Administra- 
tive Code  (16.98  and  16.99)  may  not  be  a  Civil  Service  provision 
of  the  Charter,  residence  of  employees  has  always  been  considered 
one  of  the  conditions  that  must  be  met  by  persons  seeking  or 
maintaining  their  employment  with  the  City  and  County,  and  its 
benefits  would  apply  with  equal  force  to  all  the  Municipal  Court 
attaches  as  prescribed  in  Section  74508  of  the  Government  Code. 

6.  Section  7  of  our  Charter  authorizes  the  Board  of  Super- 
visors by  ordinance  to  provide  the  residential  qualifications  for 
office  as  would  be  applicable  here,  and  Sections  16.98  and  16.99 
of  the  Administrative  Code  (ordinances  passed  by  our  Board  of 
Supervisors  concerning  the  subject  matter  of  "residence")  provide 
in  general  that  "residence"  consists  of  actual  residence  in  the 
City  and  Coimty  of  San  Francisco  or  within  the  distance  of  thirty 
(30)  airline  miles  from  the  City  Hall  in  the  City  and  County. 

In  light  of  all  of  the  above  and  with  specific  reference 
to  the  "clerk  of  the  Municipal  Court"  who  is  appointed  by  the 
judges  of  the  Municipal  Court  and  serves  at  their  pleasure,  it 
is  my  opinion  that  the  only  residence  limitation  as  to  such  Clerk 
is  that  the  appointee  before,  at  the  time  of,  and  after  his 
appointment  reside  in  the  City  and  County  of  San  Francisco  or 
within  a  distance  of  thirty  (30)  airline  miles  from  the  City  Hall 
in  the  City  and  County  of  San  Francisco. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Joseph  Caver ly,  General  Manager 
Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California  94117 

Subject:   Validity  of  Employing  Armored 
Car  Service  and  Eliminating 
Position  of  Teller 

Dear  Mr,  Caver ly: 

This  is  in  response  to  your  request  as  to  whether  the 
Recreation  and  Park  Department  can  contract  with  a  private  armored 
car  service  for  the  collection  of  receipts  from  its  various 
departmental  facilities.   It  is  my  understanding  that  the  task  was 
performed  until  recently  by  a  4320  Teller  accompanied  by  a  private 
security  officer,  and  that  the  contemplated  contract  would  neces- 
sarily result  in  the  elimination  of  the  teller  position.   It  is 
further  my  understanding  that  this  position  is  currently  vacant 
and  that  a  Recrest ion-Park  Clerk  has  been  temporarily  functioning 
as  a  teller  pending  another  appointment  to  the  position  or  the 
execution  of  the  contract  in  question.   Finally,  I  understand  that 
the  prime  motivations  behind  this  contract  are  a  contemplated 
Increase  in  collection  efficiency  and  elimination  of  the  exposure 
of  City  employees  to  the  hazards  inherent  in  the  subject  activity. 
It  is  my  opinion  that  under  these  facts  your  department  has  the 
power  to  contract  for  the  services  in  question. 

Since  it  is  obvious  that  the  independent  contract  procedure 
could  easily  be  used  to  defeat  Charter  Section  142,  each  contem- 
plated contract  must  be  analyzed  in  terms  of  the  nature  of  the 
service  to  be  provided  and  the  City's  ability  to  furnish  said  serv- 
ices within  its  civil  service  system.   This  office  has,  on  a  number 
of  occasions  in  the  past,  been  asked  to  review  proposed  independent 
service  contracts  in  the  light  of  Charter  Section  142.   My  opinion 
relating  to  the  Airport  Courtesy  Coach  Service  (63-10,  July  1,  1963) 
is  analogous  to  the  armored  car  contract  under  consideration.   There 
the  Manager  of  Utilities  was  informed  that  he  could  contract  for  an 
Airport  Coach  Service  to  and  from  the  terminal  building  and  an  out- 
lying parking  garage  if  the  contractor  furnished  both  the  equipment 
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and  the  drivers.  He  was  further  informed  that  a  contract  merely 
providing  drivers  to  operate  City  equipment  would  be  in  violation 
of  the  Civil  Service  provisions  of  the  Charter.   The  rationale 
behind  the  distinction  is  that  once  the  equipment  is  furnished 
the  personal  service  provisions  of  the  contract  become  merely  an 
incidental  part  of  that  which  is  required  of  the  contractor.   In 
the  case  under  consideration,  your  department  has  determined  that 
the  increased  hazards  of  the  job  now  warrant  collection  of  park 
receipts  by  an  armored  car  system.   Since  the  City  is  not  pres- 
ently equipped  to  furnish  the  required  service,  you  are  empowered 
to  procure  it  by  way  of  contract  and  the  fact  that  said  contract 
includes  the  personal  services  of  a  driver  is  a  mere  incident  of 
the  consideration  required  of  the  contractor  and,  in  my  opinion, 
is  not  violative  of  our  civil  service  provisions.   In  addition, 
no  tenured  employee  will  be  affected  by  the  proposed  collection 
service  contract  (see  City  Attorney  Opinion  Nos.  1075,  May  4, 
1956;  70-36  and  70-38). 

As  to  whether  you  can  abolish  the  teller  position  under 
consideration,  it  is  likewise  my  opinion  that  this  is  within  your 
powers  as  a  department  head.  Charter  Section  20  provides  in 
pertinent  part  that:  "Each  department  head  may  .  .  .  reduce  the 
forces  under  his  jurisdiction  to  conform  to  the  needs  of  the  work 
for  which  he  is  responsible,  any  other  provisions  of  this  Charter 
to  the  contrary  notwithstanding." 

The  State  Supreme  Court  has  said: 

"Manifestly,  civil  service  rules  do  not  guar- 
antee to  officers  or  employees  the  tenure  of  posi- 
tions which  are  no  longer  required  .  .  . ;  and  it 
is  highly  desirable  from  a  standpoint  of  personnel 
efficiency,  as  well  as  in  accord  with  considerations 
of  public  economy,  that  the  department  head  may  have 
the  power  to  reduce  his  staff."  Han lev  v.  Murphy. 
40  C.2d  572,  581  (1953). 

In  the  situation  you  raise,  it  is  my  understanding  that 
once  the  contract  goes  into  effect  your  department  will  no  longer 
require  the  services  of  the  4320  Teller,  and  you  may,  therefore, 
in  the  interests  of  efficiency  and  economy  reduce  your  staff 
accordingly. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Joseph  Caver ly.  General  Manager 
Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California  94117 

Subject:   Holiday  Pay  Provisions  for  Golf  Starters 

Under  the  Salary  Standardization  ordinance 

Dear  Mr.  Caverly: 

This  is  in  response  to  your  inquiry  as  to  whether  or 
not  golf  starters  should  be  paid  at  time  and  one-half  for  a 
full  eight -hour  work  day  on  holidays  even  though  they  work  a 
shift  consisting  of  less  than  eight  hours. 

The  holiday  pay  provisions  for  miscellaneous  employees 
such  as  golf  starters  are  set  forth  in  Section  VI  of  Ordinance 
89-70--the  Salary  Standardization  Ordinance.   Subsection  (A) 
thereof  reads  in  pertinent  part  as  follows: 

"Employees  required  by  their  respective 
appointing  officers  to  work  on  any  of  the  above 
specified  or  substitute  holidays,  including 
employees  in  Class  9220  Airport  Operations  Super- 
visor, shall  be  paid  extra  compensation  of  one 
additional  day's  pay  at  time  and  one-half  the 
usual  rate  in  the  amount  of  12  hours  pay  for  8 
hours  worked  or  a  proportionate  amount  for  less 
than  8  hours  worked."   (Emphasis  added.) 

The  emphasized  portion  of  this  quotation  clearly  shows 
that  the  employees  covered  thereunder  have  no  eight -hour  holi- 
day guarantee,  but  are  to  be  compensated  at  the  rate  of  time 
and  one-half  for  the  hours  actually  worked  on  the  days  in  ques- 
tion. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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May  14,   1.971 

DOCUMENTS  DCPT. 
SAN    FRANCISCO 
PUBLIC   LIBRAfRY 


Mr.  Lyle  J.  o'Connell 

Executive  Director 

Health  Service  System 

450  McAllister  Street 

San  Francisco,  California  94102 

Subject:   Conflict  of  Interest:   Employee  of 
Health  Service  System  as  a  Member 
of  Health  Service  Board 

Dear  Mr.  O'Connell: 

This  is  in  response  to  your  inquiry  on  behalf  of  the 
Health  Service  Board  as  to  whether  an  employee  of  the  Health 
Service  System  may  be  a  candidate  for  election  to  the  Health 
Service  Board. 

The  Health  Service  System  is  a  department  of  the  City 
and  County  of  San  Francisco  administered  by  the  Health  Service 
Board  and  employees  of  the  system  are  employees  of  a  City  and 
County  department  (Charter  §§172.1  and  172.1.10). 

The  Health  Service  Board  is  composed  of  seven  members, 
three  of  which  are  elected  by  the  members  of  the  system  from 
among  their  members  (Charter  §172.1.1).   Members  of  said  board 
would  be  officers  of  the  City  and  County  (Charter  §§4  and  172.1). 

Pursuant  to  Charter  Section  172.1.9,  the  Health  Service 
Board  appoints  an  Executive  Director  to  serve  at  its  pleasure. 
Such  Executive  Officer  has  the  power  and  duties  of  an  appointing 
officer,  department  head  and  chief  executive. 

Thus,  if  an  employee  of  the  Health  Service  System  were 
to  be  a  candidate  for  election  to  the  Health  Service  Board  and 
win  such  election,  the  incongruous  situation  would  arise  where 
the  employee  as  a  board  member  would  be  superior  to  his  own 
department's  appointing  officer  and  chief  executive  while  at  the 
same  time  be  subject  to  the  same  officer's  direction  and  control 
as  an  employee. 
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Charter  Section  172.1.10  provides,  with  exceptions  not 
relevant  here,  that  all  provisions  of  the  Charter  are  fully 
applicable  to  the  Health  Service  Board,  the  Health  Service 
System,  and  its  Executive  Director  and  employees.   Section  222 
of  the  Charter  forbids  an  employee  from  engaging  in  any  activity 
which  is  inconsistent,  incompatible  or  in  conflict  with  the 
duties,  functions,  and  responsibilities  of  his  appointing  offi- 
cer. 

It  is  my  opinion  that  under  Section  222  of  the  Charter, 
an  employee  of  the  Health  Service  System  would  be  prohibited 
from  being  a  candidate  for  election  to  the  Health  Service 
Board,  in  that  his  position  as  a  member  of  said  board  would  be 
directly  inconsistent,  incompatible  and  in  conflict  with  the 
duties  and  responsibilities  of  the  appointing  power  of  his 
department . 

Very  truly  yours. 


THOMA.S  M.  O'CONNOR 
City  Attorney 


•■••.1 
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DOCUMENTS  DCPT. 
SAN  FRANCISCO 
PUBLIC   LIBRARY 


Mr.  Robert  J,  Do Ian,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject;  Validity  of  Residence  Requirement 
for  Employees  of  the  City  and 
County;  Your  File  No.  19-71-2 

Dear  Mr.  Dolan: 

This  refers  to  your  request  for  an  opinion  concerning 
the  legality  of  proposed  amendment  to  Section  16.99  of  the 
Administrative  Code  requiring  employees  to  be  residents  of  the 
City  and  County. 

The  Charter  of  the  City  and  County  of  San  Francisco  is 
framed  under  the  provisions  of  former  sections  8  and  8-1/2  of 
article  XI  of  the  California  Constitution,  which  provide  that 
a  municipality  governed  thereunder  may  make  and  enforce  all  laws 
and  regulations  with  respect  to  municipal  affairs  subject  only 
to  restrictions  and  limitations  provided  in  the  Charter  and  in 
respect  to  other  matters  subject  to  general  laws.   Section  8-1/2 
of  article  XI  specifically  provides  that  "plenary  authority"  is 
granted  to  provide  in  a  freehold  charter  for  the  "method  of 
appointment,  qualifications,  term  of  office  and  removal"  of  muni- 
cipal employees.   The  subject  of  residence  has  been  considered 
uniformly  by  the  courts  as  a  qualification  of  employment  of  muni- 
cipal employees.   (Dierssen  v.  Civil  Service  Commission  of  the 
City  and  County  of  San  Francisco  (1941)  43  C.A.2d  53;  Marabuto  y. 
Town  of  Emeryville  (1960)  183  C.A.2d  406;  3  McQuillin,  Municipal 
Corporations,  3rd  ed. ,  p.  270.) 

Section  7  of  the  Charter  as  amended  November  5,  1957,  pro- 
vides that  the  residential  requirements  for  all  officers  and 
employees  and  all  offices  and  positions  in  the  City  and  County 
service  (with  certain  exceptions  not  pertinent  here)  shall  be  as 
provided  by  ordinance  of  the  Board  of  Supervisors.   (See  City 
Attorney's  Opinion  No.  62-15  of  March  19,  1962,  for  a  review  of 
residence  requirements.) 


.r.v' 


/    '■■••.  :•:: 
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Under  the  terms  of  sections  8  and  8-1/2  of  the  Constitu- 
tion, residence  of  City  employees  is  a  municipal  affair.   (See 
Lansing  v.  Board  of  Education  of  the  City  and  County  of  San 
Francisco  (1935)  7  C.A.2d  211^!   Under  the  present  amendment  to 
section  7  of  the  Charter,  residence  of  City  employees  is  regu- 
lated by  ordinance  of  the  Board  of  Supervisors.   The  Board  of 
Supervisors  controls  the  subject  and  any  provision  of  general 
state  law  which  purports  to  also  legislate  on  the  subject  is 
inapplicable  to  San  Francisco  as  a  charter  city.   California 
Government  Code  section  50083,  which  provides  that  no  local 
agency  shall  require  that  its  employees  be  residents  of  such 
local  agency  or  district,  is  not  applicable  to  San  Francisco. 

Residence  requirements  imposed  by  State  Constitution  or 
local  charter  have  recently  been  held  invalid  as  violative  of 
the  14th  Amendment  of  the  United  States  Constitution  by  denying 
equal  protection  of  the  laws  to  certain  persons  in  the  exercise 
of  fundamental  political  rights.   The  courts  have  held  that  a 
compelling  state  interest,  to  sustain  existence  of  preresidence 
requirements  as  a  condition  for  the  exercise  of  political  rights, 
must  be  present.   The  periods  of  preresidence  involved  in  the 
particular  decisions  were  held  not  to  be  based  upon  compelling 
reasons  so  as  to  sustain  the  residence  requirement  which  the  laws 
provided  as  a  condition  for  the  exercise  of  these  particular- 
rights.  The  one-year  residence  requirement  of  the  California 
Constitution  before  a  person  is  entitled  to  vote  in  this  state 
has  been  held  to  be  invalid  (Keane  v.  Nihaly  (1970)  11  C.A.3d 
1037).   In  two  decisions  issued  on  May  3,  1971,  the  California 
Supreme  Court  has  held  that  a  county  charter  requirement  of  five 
years'  residence  for  candidates  for  the  county  board  of  super- 
visors (Zeilenga  v.  Nelson >  California  Supreme  Court  Decision 
[Sac.  7881] )  and  a  three-year  residence  requirement  of  a  city 
charter  for  city  council  candidates  (Camara  v.  Mellon  [Sac.  7882]) 
are  invalid.   These  decisions  involve  the  exercise  ot  fundamental 
political  rights. 

The  courts  have  not  accorded  to  the  requirement  of  resi- 
dence as  a  qualification  of  hiring  and  employment  of  City 
employees  the  same  tests  of  validity  as  the  courts  have  applied 
to  the  exercise  of  political  rights.   (See  Dierssen  v.  Civil- 
Service  Commission  of  the  City  and  County  of  San  Francisco  (1941) 
43  C.A.2d  53;  Ballf  v.  Public  Welfare  Department  of  the  City  and 
County  of  San  Francisco  (1957)  151  C.A.2d  784;  Marabuto  v.  Town 
of  Emeryville  (1960)  183  C.A.2d  406;  Paul  v.  City  of  Fresno. 
Fresno  County  Superior  Court  judgment  presently  on  appeal  in  the 
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District  Court  of  Appeal,  Fifth  Appellate  District,  5  Civil 
No.  1327;  Berg  v.  City  of  Minneapolis  (1966)  143  N.W.2d  200; 
Salt  Lake  City  Firefighters  Local  1645  v.  Salt  Lake  City  (1969) 
22  Utah  2d  115,  449  P. 2d  53^   The  proposed  ordinance  is 
directed  to  the  legislative  discretion  of  the  Board  and  no  find- 
ing of  a  "compelling  necessity"  for  enactment  of  the  ordinance 
is  required. 

In  conclusion,  therefore,  it  is  my  opinion  that  the  ques- 
tion of  a  residence  requirement  as  a  qualification  for  employment 
in  the  City  and  County  of  San  Francisco  is  a  municipal  affair 
governed  by  the  City's  Charter,  and  the  matter  of  the  adoption 
of  the  proposed  amendment  to  the  Administrative  Code  to  require 
residence  in  the  City  can,  as  a  legal  matter,  be  presented  to 
the  Board  of  Supervisors  for  enactment. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


I  V 
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DOCUMENTS  oePT. 

SAN  FRAr:cisco 

PUBLIC   LIBRARY 


Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Authority  of  Civil  Service  Commission 
to  Enforce  an  Assignment  to  a 
Particular  Division  Within  a  Department 

Dear  Mr,  Albert; 

This  is  in  response  to  your  request  as  to  whether  the 
Civil  Service  Commission  can  enforce  the  assignment  of  an  indi- 
vidual to  a  position  in  a  particular  division  within  a  City 
department.  As  I  understand  the  situation,  a  new  permanent  1408 
Principal  Clerk  position  was  recently  created  in  the  Board  of 
Education's  Division  of  Research.   The  commission  then  received 
a  requisition  from  the  Department  of  Education  requesting  certi- 
fication of  a  named  employee  who  had  previously  filed  her  request 
for  transfer  from  an  identical  position  in  the  Department  of 
Social  Services.  The  commission  thereafter  sent  the  employee  a 
Notice  of  Probable  Appointment,  naming  the  Division  of  Research 
as  the  locus  of  the  position.   However,  whan  the  employee  agreed 
to  the  proposed  appointment,  she  was  informed  by  the  Board  of 
Education  that  the  job  in  question  had  been  filled  by  another 
board  employee  but  that  they  were  willing  to  assign  her  to  another 
Principal  Clerk  position  in  a  division  other  than  the  Division  of 
Research.  When  the  employee  refused  to  accept  the  appointment 
the  commission  instituted  this  request  to  determine  if,  under 
these  facts ,  the  board  could  be  forced  to  place  the  employee  in 
the  division  in  question. 

In  my  opinion,  the  question  raised  relates  entirely  to  the 
nature  of  employment  status  ui;der  the  civil  service  system.   In 
other  words,  the  commission  is  asking  if  there  is  anything  in  the 
events  that  transpired  in  this  case,  including  the  nature  of  the 
board's  requisition  and  the  employee's  acceptance  of  the  appoint- 
ment, that  gave  the  employee  involved  any  enforceable  right  to 
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the  position  of  Principal  Clerk  in  the  Division  of  Research.  The 
nature  and  extent  of  employee  status  is  set  forth  in  Civil 
Service  Rule  24A,  Section  1,  which  reads  as  follows: 

"Status  in  the  City  and  County  service  is 
the  right  or  rights  which  an  employee  has  to 
perform  certain  duties.  These  rights  stem  from 
the  examination  in  which  he  qualified  and/or  the 
appointment  he  received,  and  the  duties  he  per- 
formed as  indicated  on  official  records.  The 
class  specification  or  duties  statement  in  exist- 
ence at  the  time  of  the  examination  and/or 
appointment  is  a  basic  reference  document  in 
determining  status  rights  in  a  class.  An  employee 
has  rights  to  a  position  in  a  class,  but  not  to  a 
particular  position  within  such  class^   The  appoint- 
ing authority  has  very  broad  discretion  in  reassign- 
ing an  employee  from  one  position  to  another 
position  in  the  same  class.   In  cases  where  status 
is  involved,  the  Civil  Service  Cocomission  shall  be 
responsible  for  the  determinations  of  status  rights 
of  employees  and  eligibles,  and  it  shall  by  action 
indicate  its  determination  in  accordance  with  the 
provisions  of  this  rule,"   (Emphasis  added.) 

While  the  commission  may  well  be  able  to  compel  the  board 
to  accept  the  transfer  prior  to  cancellation  of  the  requisition 
under  Rule  19.  it  is  my  opinion  that  it  cannot  force  the  board  to 
place  the  employee  in  a  particular  division  within  the  departnoent. 
The  emphasized  portion  of  Rule  24A  shows  that  an  employee  has  no 
right  to  a  particular  position  within  his  class,  and  I  can  find 
nothing  in  the  remainder  of  the  rules,  including  the  Requisition 
and  Transfer  Rules,  which  would  alter  this  basic  principle. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


^-.•ij5 
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SAN  Fn/r;cisco 

PUBLIC   LIBRARY 


Mr.  Martin  Mongan 

County  Clerk 

313  City  Hall 

San  Francisco,  California  94102 

Subject:  Application  of  Documentary  Transfer  Tax 
to  Certain  Default  Sales  by  Trustees 

Dear  Mr.  Mongan: 

This  is  in  response  to  your  request  as  to  whether  the 
Documentary  Transfer  Tax,  Ordinance  No.  315-67  and  No.  154-68, 
applies  to  a  trustee's  default  sale  where  the  beneficiary  is 
the  successful  bidder  at  the  sale.   In  addition,  you  ask  if 
your  office  may  refuse  to  accept  documents  for  recordation  until 
the  tax  is  paid  if  the  tax  is  found  applicable  to  the  subject 
transactions.   It  is  my  opinion  that  both  of  your  questions 
should  be  answered  in  the  affirmative. 

Section  14  of  the  Transfer  Tax  Ordinance  provides  that  the 
Recorder  is  to  look  for  interpretation  of  the  ordinance  to  the 
United  States  Code  of  Federal  Regulations  relating  to  the  now 
repealed  Documentary  Stamp  Tax  on  Conveyances  (26  U.S.C,  4361). 
See  City  Attorney's  Opinion  No.  68-58  dated  July  18,  1968.   Regu- 
lation 43.4361-2  (26  CFR  43.4361-2)  illustrates  the  breadth  of 
the  former  Federal  Act,  and  at  subsection  (a)  reads  in  pertinent 
part  as  follows : 

"Conveyances  subject  to  tax.  The  following 
are  examples  of  conveyances  subject  to  the  tax: 
.  .  ,  (4)  Deeds  given  by  masters  in  chancery, 
sheriffs,  clerks  of  court,  etc.,  for  realty  sold 
under  foreclosure  or  execution.  The  tax  is  com- 
puted on  the  amount  bid  for  the  property  plus  the 
costs  if  paid  by  the  purchaser,  whether  the 
purchaser  is  the  mortgagee,  judgment  creditor,  or 
any  other  person,  ... 
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It  is  my  opinion  that  this  regulation  requires  an  interpreta- 
tion that  the  ordinance  applies  to  the  default  sales  in  question. 

As  to  your  inquiry  regarding  acceptance  of  documents 
for  recordation,  the  answer  is  set  forth  in  the  following 
language  of  Section  11  of  the  ordinance:   "The  Recorder  shall 
not  record  any  deed,  instrument  or  writing  subject  to  the  tax 
imposed  by  this  ordinance  unless  the  tax  is  paid." 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


^■r 
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©ocuM''^r^s  Def»T. 

SA.N    K.^AfJClSCO 
PUBLIC   UBRARY 

Mr,  Robert  J,  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Limitation  of  Powers  of  the  Board  of 
Supervisors  under  Section  22  of  the 
Charter  and  Application  of  Doctrine 
of  Estoppel  in  Connection  with  Appro- 
priation Made  for  Construction  of 
Recreation  Center  for  the  Handicapped 

Dear  Mr,  Dolan: 

This  will  acknowledge  receipt  of  your  recent  request  for 
an  opinion  as  follows : 

"On  June  8,  1970,  the  Board  of  Supervisors 
(by  Ordinance  No.  208-70)  appropriated  $175,000 
for  construction  of  the  Recreation  Center  for  the 
Handicapped,  to  the  Recreation  and  Park  Depart- 
ment. 

"On  February  9.  1971,  the  Public  Utilities 
Commission,  by  resolution,  approved  execution  of 
a  lease  for  a  term  of  25  years,  with  a  25-year 
option  for  renewal, 

"On  March  4,  1971,  by  a  4  -  2  vote,  the  City 
Planning  Commission  granted  conditional  use 
approval  for  construction  on  the  site  which  is 
owned  by  the  San  Francisco  Water  Department, 

"On  March  22,  1971,  Supervisor  Dianne 
Feinstein  referred  to  the  Planning  and  Develop- 
ment Conmittee  for  hearing  a  letter  from  the 
Lakeshore  Acres  Improvement  Club  opposing  con- 
struction of  the  Recreation  Center  building  on 
the  Ida  Smith  Girl  Scout  Camp  site,  and  support- 
ing use  of  the  site  for  expansion  of  the  San 
Francisco  Zoo. 
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"The  foregoing  has  raised  some  question 
in  the  mind  of  Supervisor  Ronald  Pelosi  concern- 
ing the  extent  of  jurisdiction  on  the  part  of 
our  Board  to  change  or  otherwise  direct  the 
course  of  the  construction  mentioned.   He  has 
propounded  several  relevant  questions,  as  follows: 

"(1)   Can  the  Board  in  any  way  intervene 
re:   the  lease  which  has  been 
executed  and  signed  between  the  San 
Francisco  Water  Department  and  the 
Recreation  Center  for  the  Handi- 
capped? 

"(2)  Can  the  Board  review  the  conditional 
use  permit  approved  by  the  City 
Planning  Commission? 

"(3)   Can  the  Board  adopt  a  resolution  of 
policy  which  would  nullify  the 
actions  of  either  the  City  Planning 
Commission  or  the  Public  Utilities 
Commission? 

"(4)  Can  the  $175,000  appropriation  ordi- 
nance for  construction  of  the  Recrea- 
tion Center  be  rescinded  and  then 
re-enacted  with  a  condition  that 
there  be  approval  of  the  construction 
site  selected?" 


OPINION 

Section  22  of  the  Charter  provides,  in  part, 

"Neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggest  or  interfere  with  appointments,  promotions, 
compensations,  disciplinary  actions,  contracts, 
requisitions  for  purchases  or  other  administrative 
reconanendations  or  actions  of  the  chief  adminis- 
trative officer,  or  of  department  heads  under  the 
chief  administrative  officer,  or  under  the  respec- 
tive boards  and  commissions.  The  board  of  super- 
visors, and  each  board  or  commission  relative  to 
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the  affairs  of  its  own  department,  shall  deal 
with  administrative  matters  only  in  the  manner 
provided  by  this  charter,  and  any  dictation, 
suggestion  or  interference  herein  prohibited 
on  the  part  of  any  supervisor  or  member  of  a 
board  or  commission  shall  constitute  official 
misconduct;  provided,  however,  that  nothing 
herein  contained  shall  restrict  the  power  of 
hearing  and  inquiry  as  provided  in  this  charter," 

[See  City  Attorney's  Opinion  No.  908 
dated  December  3.  1954,  for  a  compre- 
hensive discussion  as  to  the  powers  and 
privileges  of  the  Board  of  Supervisors 
and  its  members  under  Charter  Section 
22.] 

In  light  of  the  above  recitation  of  facts  and  such  other 
data  as  may  be  hereafter  related  and  Section  22  of  our  Charter, 
the  answers  to  your  inquiries  are  as  follows : 

(1)  Under  Section  22  of  the  Charter  the  Board  cannot 
interfere  with  the  already  signed  and  executed  lease  between  the 
San  Francisco  Water  Department  and  the  Recreation  Center  for  the 
Handicapped,  Inc.,  a  nonprofit  California  corporation, 

(2)  As  no  timely  appeal  was  taken  to  the  Board  of  Super- 
visors, under  the  provisions  of  Section  301.1(b)  of  the  City 
Planning  Code,  from  the  conditional  use  permit  approved  by  the 
City  Planning  Commission,  the  Board  no  longer  can  review  the 
action  taken  by  the  City  Planning  Commission  therein,  nor  can 

it  interfere  therewith. 

(3)  The  Board  cannot  adopt  a  policy  resolution  which 
would  nullify  the  actions  of  either  the  City  Planning  Commission 
or  the  Public  Utilities  Commission,  as  this  would  constitute  an 
interference  with  administrative  matters  clearly  within  the 
jxirisdiction  of  the  respective  commissions  and  therefore  violative 
of  the  provisions  of  Section  22  of  the  Charter. 

[See  City  Attorney's  Opinion  No.  68-43 


See   City  Attorney's  Opinion  No.  68-^ 
dated  May  31.  1968,  directed  to  the 
Clerk  of  the  Board  of  Supervisors.] 
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(4)   In  connection  with  this  inquiry,  the  following  data 
has  come  to  our  attention: 

(a)  Ordinance  No.  208-70  was  approved  by  the 
Mayor  on  June  18,  1970,  which  appro- 
priated $175,000.00  for  the  construction 
of  a  Recreation  Center  for  the  Handicapped, 
Inc. 

(b)  This  appropriation  was  made  so  as  to 
enable  the  Recreation  Center  for  the 
Handicapped,  Inc.  to  receive  grants  of 
$175,000.00  each  from  the  State  of 
California  and  the  federal  government, 
which  grants  were  conditioned  upon  a 
formal  commitment  from  a  local  source 
in  order  to  retain  a  firm  reservation 
of  these  grants ;  and  which  grants  con- 
templated a  total  expenditure  of 
$525,000,00  for  the  construction  of  new 
recreation  facilities  for  the  handi- 
capped. 

(c)  Subsequent  to  the  aforementioned  appro- 
priation ordinance  as  passed  by  the 
Board  of  Supervisors  for  "  GDnstruct ion- 
Recreation  Center  for  the  Handicapped, 
Inc.",  and  based  upon  this  appropriation 
ordinance  and  in  complete  reliance 
thereon,  the  Recreation  Center  for  the 
Handicapped,  Inc.  did  the  following, 
among  other  things : 

1.  Made  a  lease  with  the  City, 
through  the  Public  Utilities  Commission, 
dated  February  9,  1971,  (covering  the 
site  in  question)  for  a  25-year  period 
with  an  option  to  renew  for  an  additional 
25  years,  with  the  understanding  and 
agreement  that  the  demised  premises  were 
to  be  used  "only  for  construction,  furnish- 
ing, operation  and  maintenance  of  a 
structure  for  the  use  of  the  Recreation 
Center  for  the  Handicapped,  Inc.  to  oper- 
ate a  recreation  center  for  the  severely 
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handicapped  and  mentally  retarded  per- 
sons residing  in  the  City  and  County  of 
San  Francisco."   (See  paragraph  4  of 
the  lease.) 

2.  Made  a  financial  commitment 
to  the  San  Francisco  Area  Girl  Scouts 
Council  in  connection  with  their  relocat- 
ing the  Girl  Scout's  camp  from  the  site 
in  question  to  a  new  site, 

3.  Employed  Martin  M,  Ron  to  pro- 
ceed with  a  land  survey  of  the  site  in 
question. 

4.  Employed  Ed  E.  Gilden  to  make  a 
site  analysis  of  the  trees  on  the  site 

in  question. 

5.  Employed  Dames  &  Moore  to 
conduct  a  soil  investigation  of  the  site 
in  question  for  the  Recreation  Center's 
new  building. 

6.  Had  Hertzka  &  Knowles,  the 
Recreation  Center's  architectural  firm, 
prepare  and  submit  to  the  State  Bureau 
of  Health  Facilities,  Planning  and  Con- 
struction (State  Department  of  Public 
Health)  preliminary  working  drawings  of 
the  proposed  new  recreation  facilities 
for  the  handicapped  on  the  site  in  ques- 
tion. 

7.  Incurred  an  indebtedness  to  the 
architectural  firm  of  Hertzka  it  Knowles 

in  connection  with  the  construction  project 
in  an  amount  in  excess  of  $10,000.00. 

In  the  light  of  all  the  above  action  taken  by  the  Recreation 
Center  for  the  Handicapped,  Inc.  in  substantial  reliance  upon 
the  action  of  the  Board  of  Supervisors  in  appropriating  $175,000 
toward  the  construction  of  the  Recreation  Center  for  the  Handi- 
capped (1  ke  sums  being  matched  by  the  State  and  federal  govern- 
ments) ,  the  Board  of  Supervisors  is  now  estopped  to  rescind  its 
appropriation  ordinance  so  as  to,  in  effect,  give  the  Board  of 
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Supervisors  power  to  require  the  selection  of  a  new  or  different 
site  upon  which  to  construct  a  recreation  center  for  the  handi- 
capped. 

[See  Harbach  v.  El  Pueblo  de  Los  Angeles 
(1971),  14  C.A.3d  828.  834-835;  Housing 
Authority  V.  City  of  Los  Angeles  (1952). 
"38C.2d  853;  Times-Mirror  Co.  v.  Superior 
Court  (1935),  3  C.2d  3o9,  331-334.] 

You  are  thus  advised  in  connection  with  your  inquiries 
as  made. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  71-40 


May  25,  1971 


DOCUMENTS  DePT. 
SAN  FRAfJCISCO 
PUBLIC    LIBRARY 


Mr.  Robert  J,  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Power  of  the  City  and  County  to 

Control  Campaign  Expenditures  for 
Radio  acd  Television  Advertising 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  communications  requesting 
that  legislation  be  prepared  limiting  the  amount  a  candidate 
for  city  and  county  office  may  spend  on  radio  or  television 
advertising  of  his  candidacy. 

The  matter  of  the  expenditure  of  money  in  the  aid  of 
candidacies  in  political  campaigns  has  been  regulated  by  the 
State  of  California  since  1893  when  the  first  "Purity  of  Elec- 
tion Law"  was  enacted,  modeled  on  the  "English  Corrupt  and 
Illegal  Practices  Act"  of  1883  (see  Chapter  I,  Division  VIII. 
§§11500  to  11620,  Elections  Code  of  the  State  of  California.) 
This  law  applies  to  candidates  for  municipal  office  in  chart- 
ered cities  (§11501,  Elections  Code.) 

In  Opinion  No.  60-51  issued  June  16,  1960,  the  Attorney 
General  ruled  that  this  particular  aspect  of  a  municipal  elec- 
tion was  a  matter  of  statewide  concern  and  not  a  municipal 
affair  and  that  candidates  in  a  municipal  election  and  their 
committees  were  required  to  comply  with  the  provisions  of  the 
law.   I  concur  in  the  opinion  of  the  Attorney  General.  Accord- 
ingly, under  the  provisions  of  Article  XI,  Section  7,  of  the 
California  Constitution,  the  city  could  only  enact  those  ordi- 
nances and  regulations  pertaining  to  the  subject  as  would  not 
be  in  conflict  with  the  general  law. 

The  state  "Purity  of  Election  Law"  as  originally  enacted 
contained  a  list  of  lawful  expenses  that  could  be  incurred  on 
behalf  of  a  candidate  and  the  maximum  amounts  which  might  be 
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expended  therefor  in  a  campaign.  The  limitation  as  to  a  maximum 
amount  was  removed  in  1949  but  Section  11504  still  contains  a 
listing  of  the  purposes  which  constitute  lawful  expenditures  in 
a  campaign,  and  any  expenditure  by  a  candidate  or  his  committees 
for  other  than  lawful  expenses  constitutes  a  misdemeanor (§§11504, 
11590  and  12053.  Elections  Code).  One  of  the  purposes  specified 
in  Section  11504  which  constitutes  a  lawful  expense  is  "radio  and 
television  advertising  and  speech  time."  There  is  no  limitation 
in  the  state  law  on  the  amount  which  can  be  expended  for  this 
purpose.  The  legislation  requested  by  you  which  would  provide 
for  such  a  limitation  would,  therefore,  be  in  conflict  with  the 
state  law  and  would  be  beyond  the  power  of  the  city  to  enact, 
(See  Warden  y.  Brown  (1960)  8  Cal.Rptr.  518;  185  Cal.ApFi2d  626.) 
It  is  for  this  reason  that  I  have  not  prepared  and  submitted  to 
you  the  legislation  which  you  requested. 

There  are  presently  pending  in  the  State  Legislature  the 
following  bills  which  would  limit  the  amount  of  campaign  expendi- 
tures by  candidates,  including  campaign  expenditures  for  radio 
and  television  broadcasting  time:  AB  45,  AB  2198,  AB  2438, 
AB  2792.  SB  308  and  SB  1566.   The  only  one  of  these  bills  that 
presently  applies  to  local  municipal  or  county  offices  is  SB  308 
which  would  limit  campaign  expenditures  by  candidates  for  any 
office  and  their  campaign  committees  to  an  amount  equal  to  10 
cents  per  vote  for  all  candidates  for  that  office  at  the  preceding 
primary  election  in  the  case  of  a  primary  election,  or  the  pre- 
ceding general  election  in  the  case  of  general  elections  and 
special  election  runoffs. 

You  are  thus  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No,  71-41 


May  25,  1971 


DOCUM~NT5  DCPT. 
SAN    Fr.r'lCAZCO 
PUBLIC   LIBRARY 


Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 


Subject:  Employment  of  Noncitizens 
by  the  City  and  County 


Gentlemen: 


This  is  in  reply  to  your  request  for  my  opinion  on  the 
following  questions: 

"1,  In  the  absence  of  State  law,  may  the  City 
and  County  impose  a  requirement  that  non- 
citizens  must  be  residents  of  the  State?" 

The  Labor  Code  sections  which  prohibited  the  employment 
of  aliens  by  public  agencies  have  been  repealed  (§§1940-47, 
inclusive  Lab.  Code;  Cal.  Stats.  1970,  ch.  653;  City  Attorney 
Opinion  70-62,  dated  November  20,  1970).  Accordingly,  nonciti- 
zens of  the  United  States  are  now  eligible  for  employment  by  the 
City  and  County  in  the  same  manner  as  citizens. 

The  Board  of  Supervisors  is  authorized  to  establish  by 
ordinance  the  residence  qualifications  and  requirements  for  all 
officers  and  employees  of  the  City  and  County  (§7,  Charter; 
City  Attorney  Opinion  71-36,  dated  May  14,  1971).   However,  in 
establishing  residential  qualifications,  the  Board  cannot  dis- 
tinguish between  citizen  and  noncitizen  applicants  because  both 
are  now  eligible  for  public  employment.   Therefore,  in  answer 
to  your  question,  the  Board  cannot  impose  a  requirement  that  non- 
citizen  applicants  for  employment  must  be  residents  of  the  State 
of  California. 

"2.  Does  a  non-citizen  resident  of  the  State 

have  the  right  to  file  application  for  employ- 
ment with  the  City  and  County  even  though  he 
does  not  reside  in  San  Francisco,  and  despite 
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a  San  Francisco  residence  requirement  estab- 
lished pursuant  to  Charter  and  Section  16.98 
of  the  Administrative  Code?" 

As  discussed  in  my  answer  to  your  first  question,  the 
distinction  between  citizens  and  noncitizens  has  been  abolished 
by  repeal  of  the  Labor  Code  sections  which  prohibited  employment 
of  aliens  by  public  agencies.   Therefore,  the  residence  require- 
ments of  applicants  for  City  and  County  service  under  Section 
16.98  of  the  Administrative  Code  are  equally  applicable  to  all 
applicants  regardless  of  their  citizenship  status.  Accordingly, 
a  noncitizen  resident  of  the  state  has  the  same  right  to  file  an 
application  for  employment  as  does  a  citizen  resident  of  the 
state. 

"3.   How  may  we  change  the  wording  of  the  applica- 
tion form  to  conform  to  the  law  (or  absence 
of  law)  as  it  now  exists?" 

Item  No.  7  in  the  "Application  for  Examination"  asks 
whether  the  applicant  is  a  United  States  citizen  and,  if  not,  it 
advises  that  noncitizens  must  execute  an  affidavit  (formerly 
required  by  Section  1947  of  the  Labor  Code)  declaring  that  he  or 
she  is  a  resident  of  California  and  intends  to  become  a  citizen 
of  the  United  States.   The  affidavit  is  contained  in  Item  No.  18 
of  the  "Application  for  Examination."  Section  1947  of  the  Labor 
Code  has  been  repealed  and  noncitizens  are  no  longer  required  to 
execute  an  affidavit  that  they  intend  to  become  citizens.   How- 
ever, that  portion  of  Item  No.  7  inquiring  whether  the  applicant 
is  a  United  States  citizen  is  still  relevant  for  positions  in  the 
City  and  County  service  which  require  the  carrying  of  concealable 
firearms  since  aliens  are  prohibited  from  carrying  such  weapons. 
(Pen.  Code  §12021;  see:  City  Attorney  Opinion  No.  70-62,  dated 
November  20,  1970,  City  Attorney  Opinion  No.  69-5,  dated  January 
20,  1969.)  Accordingly,  the  "Application  for  Examination"  should 
inquire  concerning  United  States  citizenship,  but  the  remainder 
of  Item  No.  7  and  the  affidavit  under  Item  No.  18  are  no  longer 
necessary  and  should  be  deleted. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  71-42 


May  25,  1971 


DOCUM"N'TS  DEPT. 

SAN  r        o 
PUBLIC  «<Y 


Honorable  Michael  J.  Driscoll 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Charter  Section  135  Preempted  by 

Assembly  Bill  136  Abolishing  Tenure 
in  School  Administrative  Positions 

Dear  Supervisor  Driscoll: 

This  refers  to  your  request  for  an  opinion  whether 
Assembly  Bill  136  of  the  1971  Legislative  Session  entitled  "An 
act  to  add  Section  13304.5  to  the  Education  Code,  relating  to 
certificated  employees  '*  if  enacted  into  law,  will  preempt  San 
Francisco  Charter  Section  135  which  provides  for  tenure  in 
administrative  positions  in  the  San  Francisco  School  Department, 

Assembly  Bill  136  provides  as  follows: 

"Section  1.  Section  13304.5  is  added  to 
the  Education  Code,  to  read: 

"13304.5.   Notwithstanding  Section  13304 
or  any  other  provision  of  law  or  provision  of  a 
city  charter,  no  certificated  employee  may 
achieve  permanent  status  in  an  administrative 
position," 


lows: 


Charter  Section  135  provides  in  pertinent  part  as  fol- 

"...  heads  of  departments,  vice- 
principals,  principals,  supervisors  and  directors 
shall  be  classified  as  permanent  employees  in 
their  respective  positions  after  they  have  been 
successfully  employed  in  such  positions  in  the 
school  department  for  a  probationary  period  of 
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three  years.  In  the  absence  of  any  action  to 
the  contrary  by  the  board  of  education  at  the 
end  of  the  third  year  of  such  employment,  the 
classification  shall  be  considered  as  perman- 
ent. .  ,  ." 

Proposed  Section  13304.5  of  the  Education  Code  by  its 
terms  prohibits  teachers  and  other  certificated  employees  from 
achieving  permanent  status  in  administrative  positions.  The 
school  system  of  the  State  is  a  matter  of  general  or  statewide 
concern  and  the  State  Legislature  has  paramount  authority. 
Although  the  right  of  a  municipality  to  legislate  is  recognized 
where  there  is  an  express  or  implied  delegation  of  State  power, 
municipal  authority  is  subject  to  the  overriding  power  of  the 
State  in  this  field.  Where  a  municipal  charter  provision  on  a 
school  matter  is  not  in  conflict  with  the  general  law  when 
adopted,  if  the  State  subsequently  adopts  legislation  which  con- 
flicts with  the  charter  provision,  the  authority  of  the  charter 
provision  expires  with  the  passage  of  the  State  legislation, 
(Hall  V,  City  of  Taft  (1956)  47  Cal,2d  177;  Butterworth  v.  Boyd 
(1938)  12  Cai.2d  142,  151-152;  Anderson  y«  gga^^d  of  Education 
of  the  City  and  County  of  San  Francisco  (1932)  126  Cal.App.  5l4, 
517:  Esberg  v.  Badaracco  (1927)  202  Cal,  110,  115,) 

By  State  statute  and  decisions  of  the  courts  of  this 
State,  no  constitutionally  vested  or  contractual  right  is  acquired 
under  provisions  of  State  or  local  law  which  provide  for  permanent 
tenure.   If  enacted  into  the  State  law.  Assembly  Bill  136  would 
extinguish  any  right  to  tenure  in  administrative  positions  in  the 
San  Francisco  School  Department  where  the  probationary  period 
provided  for  in  Charter  Section  135  had  been  completed  prior  to 
enactment  of  the  State  law,  and  the  Charter  section  would  be  pre- 
empted and  would  not  operate  to  create  tenure  in  administrative 
employment  of  certificated  employees  in  the  School  Department  in 
the  future,   (Kast  y.  Board  of  Trustees  (1963)  222  C.A.2d  8,  14; 
Phelps  v.  Prussia  (1943)  60  C,A.2d  732.  742;  Taylor  v.  Board  of 
Education  (1939)  31  C^.2d  734;  Education  Code,  §13269.) 


You  are  so  advised. 


Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No,  71-43 


May  28,  1971 


DOCUMENTS  DC  FT. 
SAN    KuPNClSCO 
PUBLIC    LIBRARY 

Alfred  J.  Nelder,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Mobile  Cable  Car:  Police  Department 
Permit  for  Operation 

Dear  Chief  Nelder: 

This  refers  to  your  letter  in  which  you  state  that  Cable 
Car  Advertisers,  Inc.,  conducts  a  passenger  vehicle  for  hire 
business  on  the  public  streets  of  San  Francisco  for  conventions 
and  other  groups  who  hire  the  motorized  cable  cars  to  transport 
the  members  from  the  hotels  to  the  convention  center.   You  state 
that  Cable  Car  Advertisers,  Inc.,  has  a  Police  Department  permit 
to  operate  as  an  advertising  vehicle. 

Section  128  of  Part  III  of  the  Municipal  Code  provides 
that  persons  operating  public  passenger  vehitles  for  commercial 
purposes  on  the  streets  of  San  Francisco  shall,  after  first 
obtaining  a  permit  from  the  Police  Department,  pay  license  fees 
as  set  forth  in  the  section. 

Sections  1075  through  1190  of  Chapter  VIII  of  Part  II  of 
the  Municipal  Code  (Police  Code)  relate  to  the  issuance  of  per- 
mits by  the  Police  Department  for  motor  vehicles  for  hire  after 
issuance  of  a  certificate  of  public  convenience  and  necessity  by 
the  Police  Commission.   Certain  requirements  must  be  complied 
with  by  operators  of  various  types  of  motor  vehicles  for  hire 
prior  to  the  issuance  of  the  certificate  and  permit.   Sections 
1165-1170  which  contain  certain  special  requirements  relating 
to  a  "sightseeing  bus"  and  an  "interurban  bus"  are  not  appli- 
cable. The  operation  you  describe  is  not  "a  trip  or  tour  in 
visiting  or  viewing  places  of  interest"  and  the  route  is  entirely 
within  San  Francisco.  The  operation  and  mode  of  transporation  do 
not  fall  within  the  provisions  of  other  sections  which  apply  to 
other  types  of  commercial  vehicles  for  hire  such  as  limousines, 
taxicabs,  jitneys,  etc.   The  motorized  cable  car  operation  comes 
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within  the  provisions  of  Sections  1080-1080.2  which  apply  to  all 
vehicles  for  hire  in  absence  of  special  requirements  for  particu- 
lar types  of  passenger  vehicle  operation.   If  the  Police  Commis- 
sion grants  the  certificate  authorizing  this  operation,  the  Police 
Department  should  require  the  insurance  protection  as  provided  for 
in  these  sections  before  issuing  the  permit. 

You  state  that  Cable  Car  Advertisers,  Inc.,  has  a  Class  B 
certificate  issued  by  the  State  Public  Utilities  Commission.  This 
certificate  does  not  except  this  operation  from  the  necessity  of 
obtaining  a  permit  and  license  under  the  Municipal  Code  (Public 
Util.  Code  §5353;  Police  Code  $1075 (h)).  You  also  state  that 
passengers  do  not  pay  for  the  services  on  an  individual  basis, 
but  arrangements  are  made  between  the  convention  management  and 
the  operator  for  payment.   This  arrangement  does  not  prevent  the 
operation  from  being  a  "vehicle  for  hire"  within  the  meaning  and 
intent  of  the  Police  Code  and  Part  III  of  the  Municipal  Code  (City 
Attorney's  Opinion  No.  68-42  dated  May  29,  1968). 


You  are  so  advised. 


Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attornay 


^v:l^^  ■■ 
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DOCUMENTS  DEPT. 
SAN  rr<ANCISCO 
PUBLIC    LIBRARY 

Alfred  J,  Nelder.  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Requirements  for  London  Buses  to 
Acquire  Permit  to  Operate  as 
Sightseeing  Bus 

Dear  Chief  Nelder: 

This  is  in  response  to  your  letter  in  which  you  state  that 
as  a  promotion  for  the  sale  of  British-made  goods ,  a  committee  has 
planned  to  run  two  London  buses  in  San  Francisco  from  September  30 
through  October  9,  1971.  The  buses  will  run  a  fixed  route  within 
the  city  and  no  charge  will  be  made  for  the  carrying  of  passengers. 
You  inquire  as  to  the  necessity  of  these  buses  obtaining  a  permit 
and  if  a  permit  is  required,  what  the  insurance  requirements  are. 

You  have  submitted  along  with  your  request  the  detailed 
proposal  for  running  the  London  buses  in  San  Francisco,   The  buses 
are  to  be  run  on  fixed  routes  and  will  go  to  specific  places  of 
interest  in  San  Francisco  such  as  Civic  Center,  The  Cannery,  Ghirard- 
elli  Square  and  Golden  Gate  Park,   These  are  places  usually  taken 
by  sightseeing  tours.   The  proposal  also  states  that  the  public 
will  not  be  charged  for  riding  the  buses  but  that  the  cost  will  be 
recouped  by  the  sale  of  advertising  space  on  the  buses. 

This  operation  appears  to  fall  within  the  sightseeing  bus 
sections  of  the  Police  Code  (§§1165  through  1181  of  Part  II  of  the 
San  Francisco  Municipal  Code).   The  London  buses  would  also  be 
vehicles  for  hire.   (See  City  Attorney  Opinion  No.  68-42,  dated 
May  29,  1968.) 

You  are  therefore  advised  that  the  London  buses  should  be 
treated  as  sightseeing  buses  under  the  appropriate  sections  of  the 
Police  Code. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Documents  dept. 
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Honorable  Dianne  Feinstein 
President,  Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California  94102 

Subject:  Noise  Abatement  Ordinance 
Airport  Noise  Regulations 

Dear  Mrs.  Feinstein: 

This  refers  to  your  letter,  together  with  enclosures 
relating  to  (1)  a  proposed  noise  abatement  ordinance  prepared 
by  Messrs.  Sheehan  and  Manieri,  and  (2)  airport  noise  regula- 
tions. 

While  it  is  true  that  comprehensive  legislative  regula- 
tion of  industrial  noise  producing  activity  within  the  City  and 
County  has  not  been  undertaken  to  date,  Section  49  of  the 
Police  Code  (Ch.  VIII  of  the  Municipal  Code)  prohibits  loud, 
raucous  and  disturbing  noise  from  sound  reproducing  equipment  or 
musical  instruments,  and  sections  43-48  regulate  use  of  sound 
trucks  and  other  broadcasts  of  both  commercial  and  noncommercial 
nature. 

The  proposed  decibel  method  of  determining  excessive 
noise  levels  has  drawbacks  which  might  render  its  use  less 
desirable  than  the  uncomplicated  "unnecessary"  noise  standard 
which  is  presently  in  effect.  A  1970  publication  of  the  National 
Institute  of  Municipal  Law  Officers  ("NIMLO"),  entitled  LAW  AND 
THE  MUNICIPAL  ECOLOGY,  in  addition  to  offering  a  model  noise 
abatement  ordinance  which  closely  resembles  that  submitted, 
offers  the  following  advice  (pp.  75-76): 

"A  city  should  not  consider  passing  a  decibel 
ordinance  to  control  urban  noise  .  .  .  unless  it 
carefully  considers  the  enforcement  problems. 

"a.   Decibel  enforcement  is  expensive.   It 
requires  special  equipment  and  special  personnel. 
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The  police  force  can  check  for  violations,  but 
some  special  training  would  be  necessary. 

"b.   Sound  cannot  be  separated  from  its 
enyirontnent .  When  a  noise  meter  measurement  is 
made,  the  sound  being  measured  cannot  be  isolated 
and  the  reading  is  affected  by  all  sounds.   The 
meter  reading  is  affected  by  the  physical  nature 
of  the  surroundings  and  by  atmospheric  conditions. 
Thus,  identification  of  the  noise  maker  is  quite 
difficult. 

"c.   Since  the  intensity  of  sound  is  a  func- 
tion of  distance,  an  ordinance  must  specify  the 
distance  at  which  a  sound  is  to  be  measured.  The 
enforcing  officer  must  be  able  to  measure  this 
distance  accurately  and  verify  it  for  evidentiary 
purposes. 

"d.   Decibel  notations  do  not  consider  fre- 
quency. As  discussed  earlier,  ordinances  must 
give  differing  decibel  limits  for  different  fre- 
quencies since  a  higher  pitched  sound  is  much  less 
desirable  than  a  lower  pitched  sound  at  the  same 
volume  (decibel) .  Thus .  the  enforcing  officer  must 
be  ready  to  make  several  decibel  readings  at  differ- 
ent frequencies  in  order  to  determine  if  the  ordi- 
nance has  been  violated.   This  is  done  by  an 
Octave-Bank  Analyzer  since  even  a  judicious  use  of 
the  weighting  networks  of  a  sound  level  meter 
(measures  dB  according  to  certain  network)  gives 
only  a  qualitative  judgment  about  the  frequencies 
present.   The  Octave-Band  Analyzer  makes  possible 
the  simple  and  rapid  analysis  of  noises  having 
complex  spectra.   It  operates  directly  from  the  out- 
put of  a  microphone  or  sound-level  meter  and  can  be 
used  for  all  frequency  analyses  except  those  requir- 
ing a  detailed  knowledge  of  the  frequency  spectrum. 

"e.   Often  times  a  background  noise  which  is 
less  than  TO  decibels  lower  than  the  noise  being 
measured  cannot  be  distinguished. 

"f.   A  problem  often  arises  when  there  is  a 
noise  whicH" exceeds  permissible  decibel  limits. 
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created  by  multiple  noise  makers,  none  of  whom 
individually  is  exceeding  the  decibel  limit. 
.  .  .  The  matter  would  be  complicated  if  one 
of  the  noise  makers  was  not  under  municipal  con- 
trol because  of  state  or  federal  preemption 
(e.g.,  a  highway  next  to  a  factory.  The  factory 
might  be  producing  noise  which  does  not  violate 
the  ordinance,  but  the  noise  coming  from  traffic 
not  under  municipal  control  because  of  state 
preemption  added  to  the  factory  noise  might  be  a 
violation).  An  enforcement  solution  which  has 
been  suggested  is  to  require  a  multiple  noise 
maker  to  reduce  the  amount  of  noise  he  had  added 
to  the  total.  This  is  not  practical  because  of 
the  nature  of  sound.   Two  sounds  added  together 
do  not  create  a  sound  twice  as  loud  since  decioels 
must  be  added  logarithmically.*' 

In  view  of  the  foregoing,  it  is  my  recommendation  that 
the  proposed  noise  abatement  ordinance  be  reviewed  with  the 
officials  of  the  Police  Department  who  will  be  charged  with 
enforcement  of  any  noise  abatement  ordinance  and  after  consulta- 
tion with  the  Police  Department  this  ordinance  can  be  amended, 
supplemented  and  correlated  with  the  Police  Code  sections  now 
in  existence.  This  office  will  be  glad  to  assist  in  this  matter. 

With  respect  to  your  inquiry  on  the  subject  of  airport 
noise  regulations,  you  are  advised  that  the  Airports  Commission, 
as  operator  of  and  in  its  landlord-tenant  capacity  at  San 
Francisco  International  Airport,  does  have  the  authority  to  adopt 
noise  standards  for  aircraft  using  the  airport,  provided  said 
standards  do  not  unreasonably  restrict  the  flight  of  aircraft 
thereby  imposing  an  undue  burden  and  restraint  on  interstate  com- 
merce. 

It  is  on  this  very  legal  premise  that  the  Legislature  has 
recently  authorized,  and  the  California  Department  of  Aeronautics 
on  November  10,  1970,  adopted,  noise  standards  for  California 
airports  which  will  automatically  take  effect  on  December  1,  1971. 
In  this  connection,  the  Department  of  Aeronautics  has  prepared 
"An  Introduction  to  the  Adopted  Noise  Regulations  for  California 
Airports,"  a  copy  of  which  is  enclosed  together  with  a  copy  of  the 
complete  text  of  the  Noise  Standards. 

The  preamble  of  the  Noise  Standards  ($5000)  states  that 
they  are  based  upon  two  separate  legal  grounds:   (1)  the  power  of 
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airport  proprietors  to  impose  noise  ceilings  and  other  limita- 
tions on  the  use  of  the  airport,  and  (2)  the  power  of  the  state 
to  act  to  an  extent  not  prohibited  by  federal  law.   In  this  con- 
nection, it  should  be  pointed  out  that  the  question  of  federal 
preemption  in  the  field  of  aircraft  noise  regulation  as  yet  remains 
unresolved. 

The  California  Airport  Department  regulations  establish 
a  mandatory  procedure  which  is  applicable  to  and  at  all  existing 
airports  including  San  Francisco  International  Airport  (§5004). 
In  view  of  the  comprehensive  nature  of  the  state  regulations  there 
does  not  appear  to  be  any  need  to  draft  additional  documents  for 
use  by  the  Airports  Commission  in  connection  with  the  regulation 
of  aircraft  noise. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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SAD   h;-.  "O 

hfr,  Harry  Albert 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Computation  of  Thirty -Day  Limit  on 
Appeal  to  Civil  Service  Commission 
on  Hearing  under  Charter  Section  154 

Dear  He,   Albert: 

This  is  in  response  to  your  letter  in  which  you  inquire 
as  to  the  proper  method  of  computing  the  thirty-day  time  limit 
within  which  an  employee  may  appeal  a  finding  of  dismissal  to 
the  Civil  Service  Commission  pursuant  to  Charter  Section  154  and 
Civil  Service  Commission  Rule  29.  The  facts  as  stated  in  your 
letter  are  as  follows:   On  March  29,  1971,  the  General  Manager 
of  Public  Utilities,  after  a  hearing  on  the  charges,  dismissed 
Mr.  Charles  R.  Manning,  5102  Conductor.   On  April  29,  1971,  an 
undated  letter  of  appeal  was  received  in  the  office  of  the  Civil 
Service  Commission.   The  envelope  in  which  the  appeal  was  sent 
was  discarded  by  the  clerical  staff.   The  question  raised  is 
whether  or  not  the  date  of  receipt  of  the  appeal  in  the  office 
of  the  commission  is  controlling.   The  appeal  was  received  by 
the  Civil  Service  Commission  on  the  thirty-first  day. 

Section  154  of  the  Charter  states  in  part  as  follows: 
"The  finding  of  the  appointing  officer  shall  be  final,  unless 
within  thirty  days  therefrom  the  dismissed  employee  appeals  to 
the  civil  service  commission."   Under  this  language,  the  filing 
of  an  appeal  within  the  thirty-day  period  is  jurisdictional  and, 
if  the  appeal  is  not  filed  within  that  period,  the  action  of  the 
department  head  is  final.   The  Civil  Service  Commission  has  no 
jurisdiction  or  power  to  consider  an  appeal  filed  after  the 
Charter-prescribed  time  has  expired.   (See  City  Attorney  Opinion 
No.  70-49,  dated  September  11,  1970.) 
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The  general  rule  on  computation  of  the  allowed  time  within 
which  an  act  must  be  done  is  computed  by  excluding  the  first  day 
and  including  the  last.   (40  Cal.Jur.2d  109.)   Under  this  method  of 
computation,  the  decision  of  the  department  head  was  final  on 
April  29,  1971,  and  the  Civil  Service  Commission  has  no  jurisdic- 
tion to  hear  the  appeal. 

You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


»r. 
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SArj    FRANCISCO 
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Mr.  Loris  DiGrazia,  President 
Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California  94117 

Attention:  Miss  Mary  Connolly 

Subject:  Art  Commission  Jurisdiction  When 
Building  to  be  Constructed  on 
Recreation  and  Park  Commission 
Property 

Dear  Mr.  DiGrazia: 

This  refers  to  your  letter  of  June  8,  1971,  in  which 
you  request  advice  whether  the  Art  Commission  has  jurisdiction 
regarding  determination  of  the  site  as  well  as  the  design  of  a 
building  to  be  constructed  on  property  under  the  jurisdiction 
of  the  Recreation  and  Park  Commission, 

The  langxiage  of  Charter  Section  46  distinguishes  between 
the  jurisdiction  of  the  Art  Commission  over  "works  of  art"  where 
the  power  of  the  Art  Commission  extends  to  placement  and  loca- 
tion and  "buildings"  where  jurisdiction  is  specifically  concerned 
only  with  "design."  There  may  be  special  circumstances  where 
unsuitability  of  a  design  of  a  building  is  related  to  its  proposed 
placement  on  a  particular  site.  Absent  such  special  circumstances 
and  as  a  general  rule,  the  Art  Commission  has  no  jurisdiction  over 
the  selection  of  a  particular  site  for  the  construction  of  a 
building  on  property  under  the  jurisdiction  of  the  Recreation  and 
Park  Commission. 

Very  truly  yours, 


THOMA.S  M.  O'CONNOR 
City  Attorney 
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DOCUM'TNTS  DCPT. 

SAN    FRANCISCO 
PUBLIC    LIBRARY 

Honorable  Robert  E.  Gonzales,  Member 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Board  of  Supervisors;  Election  of 
Members  Thereof  by  District 

Dear  Supervisor  Gonzales: 

You  have  asked  for  an  opinion  on  the  following  two  ques- 
tions : 

1)  Notwithstanding  the  restrictions  of  Section 
25,000  of  the  Government  Code,  can  the  City 
and  County  of  San  Francisco  elect  more  than 
five  supervisors  by  district  if  the  charter 
is  amended  to  authorize  said  district  elec- 
tions? 

2)  If  a  charter  amendment  passes  that  calls  for 
the  election  by  supervisory  district  rather 
than  at  large,  and  calls  for  those  district 
elections  to  be  held  every  two  years ,  what 
provisions  must  be  made  in  the  charter  amend- 
ment to  negate  the  four  year  terms  of  the 
Supervisors  elected  November  1971,  and  thus 
permit  the  election  of  eleven  Supervisors  by 
district  in  1973? 

With  respect  to  your  first  question,  the  State  Constitution 
empowers  the  City  and  County  of  San  Francisco  to  provide  in  its 
charter  for  "the  manner  in  which,  the  method  by  which,  the  times 
at  which,  and  the  terms  for  which"  its  officers  shall  be  elected 
or  appointed  (Art.  XI,  §5(b))  and  hence  said  City  and  County  is 
not  subject  to  the  provisions  of  Section  25,000  of  the  Government 
Code.   (Martin  v.  Election  Commissioners.  126  Cal.  404,  412.) 
Accordingly,  it  is  my  opinion  that  more  than  five  supervisors  could 
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be  elected  by  district  if  the  charter  were  to  be  amended  to 
authorize  such  district  elections. 

With  respect  to  your  second  question,  language  would  have 
to  be  included  in  the  charter  amendment  providing  that  the  respec- 
tive terms  of  office  of  the  supervisors  holding  office  on  the  8th 
day  of  January  1974  would  expire  on  that  date  and  that  the  persons 
elected  to  the  office  of  supervisor  at  the  1973  general  municipal 
election  would  succeed  to  said  offices  on  said  date.   (See  Proposi- 
tion "H"  on  the  November  1970  ballot  relating  to  the  election  of 
Boards  of  Education  for  similar  language.) 

Very  truly  yours , 


TKOMA.S  M.  O'CONNOR 
City  Attorney 
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OOCUMrrNTS  DCPT. 
SAN    FRANCISCO 
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Miss  Miriam  E.  Wolff,  Director 
San  Francisco  Port  Commission 
Ferry  Building 
San  Francisco,  California  94111 

Subject:  Vacation  Allowances  for 
Temporary  Employees 

Dear  Miss  Wolff: 

This  is  in  reply  to  your  letter  wherein  you  request  an 
opinion  on  whether  an  absence  from  work  without  pay  by  a  tempor- 
ary employee  constitutes  a  status  of  being  unemployed  for  our- 
poses  of  determining  vacation  allowances  for  temporary  employees 
under  provisions  of  the  Civil  Service  Rules  and  Vacation  Ordi- 
nance No.  124-60, 

Section  151,4  of  the  Charter  of  the  City  and  County  of  San 
Francisco,  which  provides  vacation  time  for  employees  of  the  City, 
reads  as  follows: 

"Annual  Vacation  of  Employees 

"Section  151.4.  Every  person  employed  in  the 
city  and  county  service  shall  be  allowed  a  vacation 
with  pay  annually,  as  long  as  he  continues  in  his 
employment,  as  follows: 

"(1)  After  one  year's  continuous  service, 
ten  working  days. 

"(2)  After  five  years'  continuous  service, 
fifteen  working  days, 

"(3)  After  fifteen  years'  continuous  service, 
twenty  working  days." 

Rule  30  of  the  Civil  Service  Commission  Rules  controls 
vacation  allowance  with  respect  to  Civil  Service  employees  under 
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temporary  appointment  and  reads  in  pertinent  part ,  as  follows : 

"RULE  30  -  ANNUAL  VACATION  -  TEMPORARY 
EMPLOYEES 

"Employees  occupying  positions  under  tempor- 
ary appointment  shall  be  governed  by  the  provisions 
of  the  Vacation  Ordinance  (#124-60),  except  as  herein 
provided.  Temporary  appointees  must  establish  their 
right  to  a  first  vacation  by  being  employed  11-1/2 
months  within  the  12  month  period  beginning  from  the 
date  of  their  appointment,  provided  that  such  first 
vacation  may  not  be  claimed  until  the  anniversary 
date  of  the  appointment.  Such  employment  may  be  under 
either  certification,  emergency  appointment  or  appoint- 
ment exempt  from  civil  service,  .  ,  ," 

The  pertinent  provisions  of  the  Vacation  Ordinance  (#124-60) 
which  relates  to  vacation  allowance  for  temporary  employees  are 
Sections  16.15  and  16,15-1  of  the  Administrative  Code, 

Section  16,15  (passed  March  11,  1960)  provides  in  perti- 
nent part  that  "  ,  ,  ,  persons  occupying  temporary  positions 
•  •  .  are  entitled  to  a  vacation  in  the  same  manner  as  employees 
in  permanent  positions," 

Section  16.15-1  (passed  on  April  28,  1960)  is  now  the 
above-mentioned  Rule  30  of  the  Civil  Service  Commission  Rules 
(approved  as  an  amendment  thereto  on  May  15,  1969;  Resolution 
No.  331-69). 

As  shown  above,  Section  151.4  of  the  Charter  does  not  make 
a  distinction  between  temporary  and  permanent  employees.   Instead 
it  provides  that  "(e) very  person  employed  in  the  City  and  County 
service  shall  be  allowed  a  vacation  with  pay  annually,  as  long  as 
he  continues  in  his  employment,  ,  .  ," 

In  referring  back  to  the  above-mentioned  Vacation  Ordi- 
nance (#124-60),  Section  16.10(d)  thereof  states: 

"Continuous  service  .  .  ,  shall  be  considered 
to  be  continuous  if  during  such  period  there  is  no 
permanent  separation  from  the  service." 
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To  correlate  "continues  in  his  employment"  (Charter  §  151.4) 
with  "continuous  service"  (Charter  §  151.4  and  Vacation  Ordinance 
S  16.10(d)),  the  following  definitions  from  Kennedy  v.  Westing- 
house  Electric  Corp..  101  A. 2d  592,  596  are  in  order: 

"The  word  'service'  is  defined  as  the  perform- 
ance of  labor  for  the  benefit  of  another,  or  at 
another's  command,   (citation) 

"The  word  'employment'  connotes  a  status  or 
relationship  which  may  continue  to  exist  even 
though  no  service  is  being  rendered  by  an  employee, 
as  e.g.,  in  the  case  of  a  strike,   (citation; 

"The  word  'continuous'  means  without  break, 
cessation  or  interruption;  uninterrupted;  unbroken," 
(citation) 

The  court  itself  in  Kennedy  y.  Westinghouse.  supra .  at 
597,  correlates  the  foregoing  definitions  as  shown  in  the  follow- 
ing: 

"It  would  seem  evident  that  the  phrase  'continu- 
ous service'  would  embrace  the  idea  of  continuous  or 
uninterrupted  employment  because  without  employment 
there  could  be  no  service,  ..."  Further,  the  court 
goes  on  to  say: 

"The  continuous  service  record  of  an  employee 
shall  be  broken  only  by  quitting,  including  refusal 
to  return  to  work  on  recall,  or  justifiable  discharge," 


(Kennedy  v.  Westinghouse.  supra 


s 


In  Opinions  of  the  City  Attorney.  No.  824-54,  it  is  stated 
that  "  .  .  .  Section  151.4  of  the  Charter  gives  to  an  employee 
an  absolute  right,  which  has  been  recognized  by  the  Board  of 
Supervisors  .  .  .  ,  and  the  Civil  Service  Commission  in  Rule  30, 
supra,  to  a  vacation  when  he  or  she  meets  all  of  its  requirements," 

By  virtue  of  Charter  Section  151.4.  Civil  Service  Rule  30, 
Vacation  Ordinance  Sections  16.10(d)  and  16.15  of  the  Administra- 
tive Code  and  the  foregoing  case  law  citations,  it  is  my  opinion 
that  as  long  as  a  temporary  employee  is  in  continuous  service  to 
the  City,  an  absence  from  work  without  pay  does  not  give  him  a 
status  or  being  unemployed  for  purposes  of  determining  his  vaca- 
tion allowance. 

Very  truly  yours, 
THOMAS  M.  O'CONNOR 


■^    3  :3  cJ 


( 
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Mr.  Philip  Engler,  Acting  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Constitutionality  of  Charter  Section 
98  Requiring  Residents  to  be  Employed 
on  Public  Works  Contracts  Unless 
Requirement  Waived 

Dear  Mr.  Engler: 

This  refers  to  your  letter  of  June  8,  1971,  requesting 
an  opinion  on  the  legality  of  Charter  Section  98  provision  which 
requires  that  residents  of  San  Francisco  be  employed  on  Public 
Works  contracts  unless  the  requirement  cannot  be  met  and  is 
waived  by  the  City  officer  empowered  to  award  such  contracts. 

Charter  Section  98  provides  in  part  as  follows: 

"Contractors'  Working  Conditions 

"Section  98.   Every  contract  for  any  public 
work  or  improvement  to  be  performed  at  the  expense 
of  the  city  and  county,  or  paid  out  of  moneys 
deposited  in  the  treasury,  whether  such  work  is  to 
be  done  directly  under  contract  awarded,  or 
indirectly  by  or  under  sub-contract,  sub-partner- 
ship, day  labor,  station  work,  piece  work,  or  any 
other  arrangement  whatsoever,  must  provide: 
(1)  That  in  the  performance  of  the  contract  and 
all  work  thereunder,  eight  hours  shall  be  the  maxi- 
mum hours  of  labor  on  any  calendar  day;  (2)  that 
any  person  performing  labor  thereunder  shall  be 
paid  not  less  than  the  highest  general  prevailing 
rate  of  wages  in  private  employment  for  similar 
work;  (3)  that  any  person  performing  labor  in  the 
execution  of  the  contract  shall  be  a  citizen  of  the 
United  States;  (4)  that  all  laborers  employed  in 
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the  execution  of  any  contract  within  the  limits 
of  the  city  and  county  shall  have  been  residents 
of  the  city  and  county  for  a  period  of  one  year 
immediately  preceding  the  date  of  their  ensa^e-^ 
ments  to  perform  labor  thereunder;  provided .now- 
ever^  that  the  officer  empowered  to  award  any  such 
contract  may,  upon  application  of  the  contractor, 
waive  such  residence  qualifications  and  issue  a 
permit  specifying  the  extent  and  terms  of  such 
waiver  whenever  the  fact  be  established  thatthe 
required  number  of  laborers  and  mechanics  possess- 
ing qualifications  required  by  the  work  to  be      ^^ 
done  cannot  be  engagea  to  perform  labor  thereunder. 
(Emphasis  added.) 

The  underscored  provision  has  been  in  the  Charter  since  1932  and 
is  based  upon  a  provision  in  the  previous  Charter,   (§  1  of 
art.  II,  ch.  Ill,  as  amended  November  7,  1916.)  A  review  of  the 
court  decisions  in  California  reflect  that  the  legality  and  con- 
stitutionality of  the  provision  has  never  been  in  question. 

It  is  my  opinion  that  subsection  4  meets  constitutional 
standards  and  is  a  valid  and  legal  provision  of  the  San  Francisco 
Charter.  Court  decisions  in  recent  years  have  ruled  that  various 
preresidential  requirements  in  state  and  local  laws  violate  the 
Equal  Protection  Clause  of  the  Fourteenth  Amendment  of  the  Federal 
Constitution.  The  circumstances  involved  in  these  cases  should 
be  distinguished  from  the  residence  requirement  imposed  by  Charter 
Section  98.   In  Shapiro  v.  Thompson.  394  U.S.  618  (1969)  the 
United  States  Supreme  Court  ruled  that  a  state  statute  which 
denied  welfare  assistance  to  persons  who  did  not  reside  in  the 
state  at  least  one  year  prior  to  application  for  welfare  assist- 
ance was  unconstitutional  as  penalizing  the  exercise  of  a  funda- 
mental right  to  move  into  a  state  and  failed  to  meet  the  test  of 
being  necessary  to  promote  a  compelling  governmental  interest. 
In  Carrington  v.  Rash.  380  U.S.  89  (1965),  the  Supreme  Court  over- 
ruled  a  provision  of  the  Texas  Constitution  which  declared  that 
soldiers  could  not  establish  a  voting  residence  in  Texas.  The 
court  emphasized  that  the  legislation  attempted  to  regulate  a 
fundamental  right  by  excluding  a  particular  class  of  persons  from 
the  franchise  and  constituted  an  arbitrary  attempt  to  close  out 
a  supposed  extralocal  point  of  view  on  matters  to  be  put  to  vote 
of  the  electorate.   In  City  Attorney  Opinion  No.  71-36,  dated 
May  14,  1971,  you  were  advised  that  a  residence  requirement  for 
City  employees  would  be  valid.   It  was  pointed  out  that  the 
California  court  decisions  which  have  struck  down  preresidence 
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requirements.  Keane  v.  Mihaly  (1970)  11  C.A.3d  1037;  Zeilenga  v. 
Nelson .  (1971)  4  Cal.3d  716;  Camara  v.  Mellon  (1971)  4  Cal.3d 
Vl4,  are  not  applicable  to  the  resiBence  requirement  imposed  upon 
City  employees ,  as  follows : 

"Residence  requirements  imposed  by  State  Con- 
stitution or  local  charter  have  recently  been  held 
invalid  as  violative  of  the  14th  Amendment  of  the 
United  States  Constitution  by  denying  equal  protec- 
tion of  the  laws  to  certain  persons  in  the  exercise 
of  fundamental  political  rights.  The  courts  have 
held  that  a  compelling  state  interest,  to  sustain 
existence  of  preresidence  requirements  as  a  condition 
for  the  exercise  of  political  rights,  must  be  present. 
The  periods  of  preresidence  involved  in  the  particular 
decisions  were  held  not  to  be  based  upon  compelling 
reasons  so  as  to  sustain  the  residence  requirement 
which  the  laws  provided  as  a  condition  for  the  exer- 
cise of  these  particular  rights.  The  one-year  resi- 
dence requirement  of  the  California  Constitution  before 
a  person  is  entitled  to  vote  in  this  state  has  been 
held  to  be  invalid  (Keane  v.  Mihaly  (1970)  11  C.A.3d 
1037).  In  two  decisions  issued  on  May  3,  1971,  the 
California  Supreme  Court  has  held  that  a  county 
charter  requirement  of  five  years'  residence  for  can- 
didates for  the  county  board  of  supervisors  (Zeilenga 
V.  Nelson.  California  Supreme  Court  Decision  [Sac.  7881] ) 
and  a  three-year  residence  requirement  of  a  city  charter 
for  city  council  candidates  (Camara  v.  Mellon  [Sac.  7882]) 
are  invalid.  These  decisions  involve  the  exercise  of 
fundamental  political  rights. 

"The  courts  have  not  accorded  to  the  requirement 
of  residence  as  a  qunlification  of  hiring  and  employ- 
ment of  City  employees  the  same  tests  of  validity  as 
the  courts  have  applied  to  the  exercise  of  political 
rights.   (See  Dierssen  v.  Civil  Service  Commission  of 
the  City  and  Countv  of  San  Francisco  (1941)  43  C.A.2d 
53;  Ballf  v.  Public  Welfare  Department  of  the  City  and 
County  of  San  Francisco  (1957)  15i  C.A.2d  784;  Mara- 
buto  v.  Town  of  Emerwille  (1960)  183  C.A.2d  406;  Paul 
V.  City  of  Fresno.  Fresno  County  Superior  Court  judg- 
ment presently  on  appeal  in  the  District  Court  of 
Appeal,  Fifth  Appellate  District,  5  Civil  No.  1327; 
Berg  V.  City  of  Minneapolis  (1966)  143  N.W.2d  200,  Salt 
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Lake  City  Firefighters  Local  1645  v.  Salt  Lake  City 
(1969)  22  Utah  23.  il5,  4A9  P. 2d  239.)  The  pro- 
posed  ordinance  is  directed  to  the  legislative  dis- 
cretion of  the  Board  and  no  finding  of  a  'compelling 
necessity'  for  enactment  of  the  ordinance  is  required." 

The  question  presented  by  a  requirement  for  residence  of 
City  employees  is  not  whether  the  City  can  regulate  the  funda- 
mental right  of  a  man  to  live  where  he  chooses,  but  rather 
whether  a  man  may  choose  to  exercise  the  privilege  of  working  for 
a  public  entity  and  still  demand  to  live  where  he  chooses.  The 

Question  involved  in  this  opinion  is  analogous  although  somewhat 
ifferent  since  the  person  works  for  an  independent  contractor, 
but  does  have  a  direct  relation  with  the  City  in  that  the  source 
of  funds  for  his  payment  is  the  City  and  the  public  work  in  which 
he  is  employed  is  created  by  the  City,  The  City  should  have  the 
power  to  require  contractors  employed  in  carrying  out  public  works 
projects  and  being  paid  from  government  funds  to  require  they 
hire  residents  of  the  pioblic  entity  involved. 

The  Charter  provision  does  not  impair  or  affect  a  funda- 
mental right.  The  standard  for  determination  of  constitution- 
ality should  not  be  whether  the  legislation  meets  the  test  of 
being  required  by  a  compelling  state  interest,  but  whether  the 
classification  is  a  reasonable  one.  The  classification  between 
residents  and  nonresidents  meets  this  test.   For  example,  the 
Charter  framers  might  reasonably  conclude  that  the  public  inter- 
est would  be  served  by  employing  those  who  have  a  direct  inter- 
est in  the  quality  of  public  facilities,  or  that  in  times  of 
unemployment  the  duty  of  the  City  and  County  is  best  carried  out 
by  employing  and  paying  its  own  residents  who  otherwise  might  be 
on  the  welfare  rolls  (see  City  and  County  of  San  Francisco  vs. 
Collins  (1932)  216  Cal.  187)  or  that  tax  monies  when  paid  to 
local  laborers  are  more  likely  to  go  to  local  merchants  and 
others  who  through  payment  of  property  taxes  are  making  the  most 
substantial  contributions  to  the  support  and  operation  of  muni- 
cipal facilities. 

You  also  ask  for  an  interpretation  of  "laborer"  as  used 
in  subsection  4.   Subsection  4  refers  to  "laborers  and  mechanics." 
Subsections  2  and  3  use  the  words  "any  person  performing  labor." 
Reading  the  paragraph  as  a  whole,  it  is  apparent  that  the  word 
"laborer"  is  used  in  a  generic  sense  in  Section  98  to  cover  all 
persons  employed  in  a  public  works  contract  who  are  included  in 
the  class  covered  by  subsection  2  which  requires  that  persons 
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performing  labor  be  paid  not  less  than  the  highest  prevailing 
rate  of  wages  in  private  employment  for  similar  work.   (See 
Universal  Pictures  Corp,  v.  Superior  Court  (1935)  9  Cal.App.2d 
490  at  page  493.) 

Finally,  your  attention  is  directed  to  the  general  pro- 
viso contained  in  subsection  4  which  states  that  the  City  offi- 
cer empowered  to  award  a  public  contract  naay  waive  the  residence 
requirement  and  issue  a  permit  specifying  the  extent  and  terms 
of  the  waiver  upon  contractor  application  whenever  the  required 
number  of  resident  laborers  cannot  be  engaged  for  the  particular 
kind  of  work  to  be  done.   It  is  my  recommendation  that  the  com- 
munications referred  to  in  your  letter  concerning  alleged  viola- 
tions be  referred  to  the  Chief  Administrative  Officer  for  his 
information  and  suitable  action  as  he  may  deem  proper  after  a 
review  of  the  circumstances. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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l>OCUMENTS  OePT. 
SAN  FRANCISCO 
PUBLIC    LIBRARY 

Mr.  Emmery  Mihaly 

Registrar  of  Voters 

155  City  Hall 

San  Francisco,  California  94102 

Subject:  One-Year  Elector  Requirement  for  Candidates 
for  Elective  Office  in  the  City  and  County 
of  San  Francisco;  Section  7  of  the  Charter 

Dear  Mr.  Mihaly: 

This  is  in  response  to  your  letter  requesting  clarifica- 
tion on  the  following  two  points  in  view  of  the  decision  of  the 
Supreme  Court  in  the  case  of  Zeilenga  v.  Nelson,  4  Cal.3d  716 • 

"I,  What  are  the  qualifications  of  candidates  for 
elective  office  in  the  City  and  County  of  San 
Francisco  in  the  forthcoming  General  Municipal 
Election  of  November  2,  1971  in  addition  to 
being  an  elector  for  at  least  one  year  immedi- 
ately prior  to  the  time  of  taking  office,  to 
wit:   twelve  o'clock  noon  January  8,  1972? 

"2,  Does  being  an  elector  of  the  City  and  County 
for  at  least  one  year  immediately  prior  to 
the  time  of  taking  office,  to-wit:  twelve 
o'clock  noon  January  8.  1972  mean  that  a  candi- 
date, in  order  to  be  eligible  to  file  and  have 
his  declaration  of  candidacy  for  an  elected 
office  accepted,  be  a  registered  voter  of  the 
City  and  County  of  San  Francisco  - 

"(a)   not  later  than  January  8,  1971?  or 
"(b)   not  later  than  October  9,  1970?" 

In  answer  to  Question  1,  you  are  advised  that  there  are 
no  qualifications  for  candidates  for  elective  office  in  the  City 
and  County  of  San  Francisco  in  the  forthcoming  general  municipal 


Letter  Opinion  No,  71-51 


Mr.  Enimery  Mihaly  2  July  13,   1971 


election  of  November  2,  1971,  other  than  the  requirement  of 
Section  7  that  the  candidate  be  an  elector  of  the  City  and  County 
for  at  least  one  year  immediately  prior  to  the  time  of  taking 
office  on  January  8,  1972.  The  five-year  residence  requirement 
contained  in  Section  7  has  been  invalidated  by  the  decision  in 
Zeilenga  v^  Nelson,  supra. 

Since  Section  7  is  framed  in  terms  of  the  statvis  of 
"elector,"  the  word  must  be  explained.  Section  20  of  the  Elec- 
tions Code  defines  the  word  "elector"  to  mean  any  person  who 
qualifies  under  Section  1  of  Article  II  of  the  State  Constitu- 
tion. That  section  contains  the  following  pertinent  qualifica- 
tions:  (1)  United  States  citizenship  for  at  least  SO  days  prior 
to  the  day  of  the  election,  (2)  residency  in  county  in  which  vote 
is  claimed  for  90  days  prior  to  the  day  of  the  election,  (3)  resi- 
dency in  the  election  precinct  in  which  the  vote  is  claimed  for 
54  days  prior  to  the  date  of  the  election.  Section  1  of  Article 
II  also  contains  some  additional  disqualifying  conditions  which 
are  not  relevant  to  the  question  at  hand. 

In  answer  to  Question  2,  you  are  adviscid  that  the  term 
"elector  thereof,"  as  used  in  Section  7,  does  not  mean  "regis- 
tered voter."  Section  20  of  the  Elections  Code  defines  an 
"Elector"  to  mean  "any  person  who  qualifies  under  Section  1  of 
Article  II  of  the  Constitution  of  this  State."  Thus,  the  provi- 
sion of  Section  7  of  our  Charter  which  requires  that  a  candidate 
for  an  elective  office  shall  have  been  an  "elector  thereof  for 
at  least  one  year  immediately  prior  to  the  time  of  his  taking 
office"  means  that  a  candidate,  in  order  to  be  eligible  to  file 
for  a  city  and  county  elective  office  at  the  November  2,  1971, 
general  municipal  election,  must  have  possessed  the  Article  II, 
Section  1,  California  constitutional  qualifications  to  vote  in 
the  City  and  County  of  San  Francisco  not  later  than  January  8, 
1971,  without  regard  to  the  statutory  requirements  of  registra- 
tion. As  Article  II,  Section  1,  requires  preresidence  in  the 
county  for  90  days,  the  candidate  must  have  established  resi- 
dence in  the  City  and  County  of  San  Francisco  no  later  than 
October  S,  1970. 

Very  truly  yours. 


THOI^S  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DCPT. 
SAH    FRANCiSCO 
PUBLIC   LIBRARY 

Mr.  Philip  P.  Engler,  Acting  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Powers  and  Duties  of  Board  of 

Supervisors  Relative  to  Development 
of  Public  Utility  Lands  Outside  the 
City  and  County  of  San  Francisco 

Dear  Mr,  Engler: 

This  is  in  response  to  the  letter  in  which  you  state  that 
Supervisor  James  Mailliard  requests  that  this  office  advise  him 
of  the  Board  of  Supervisors'  powers  and  duties  with  respect  to 
development  of  public  utility  lands  situated  outside  of  the  City 
and  County  of  San  Francisco. 

Section  121  of  the  Charter  provides: 

"The  public  utilities  commission  shall  have 
charge  of  the  construction,  management,  supervision, 
maintenance,  extension,  operation  and  control  of  all 
public  utilities  and  other  properties  used,  owned, 
acquired,  leased  or  constructed  by  the  city  and  county 
except  airports,  for  the  purpose  of  supplying  any 
public  utility  service  to  the  city  and  county  and  its 
inhabitants,  to  territory  outside  the  limits  of  the 
city  and  county,  and  to  the  inhabitants  thereof." 

With  respect  to  public  utility  lands  outside  of  the  City 
and  County  of  San  Francisco,  the  City  can  only  control  the 
development  thereof  by  virtue  of  its  ownership  of  the  land.  The 
Board  has  no  extra  territorial  pwlice  powers,  and,  hence,  cannot 
control  the  development  of  said  property  by  the  enactment  of 
zoning  laws  or  regulations.  The  Public  Utilities  Commission. 
subject  to  restrictions  on  sale  and  leasing  as  hereinafter  dis- 
cussed, is  vested  with  the  sole  authority  to  control  the  use  and 
development  of  all  utility  property  used,  owned,  acquired,  leased 
or  constructed  by  the  City  for  the  purpose  of  supplying  public 
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utility  service.  As  to  such  property,  the  Board  of  Supervisors 
has  no  duties  or  powers  except  indirectly  by  virtue  of  its 
authority  to  appropriate  funds  necessary  for  the  development  of 
such  property. 

Section  92  of  the  Charter  provides  that  upon  recommenda- 
tion of  the  officer,  board  or  commission  in  charge  of  the  depart- 
ment responsible  for  the  administration  of  such  property,  the 
Board  of  Supervisors  may  by  ordinance  authorize  the  sale  or 
exchange  thereof.   If  public  utility  properties  are  to  be  devel- 
oped privately  after  sale,  the  Board  of  Supervisors,  in  author- 
izing any  such  sale,  would  have  the  same  power  as  any  other  owner 
of  real  property  to  impose  certain  restrictions  and  conditions  on 
the  use  to  which  said  property  may  be  put  and  the  type  of  improve- 
ments to  be  made  thereon.   However,  the  legal  right  to  impose 
such  restrictions  and  conditions  is  not  without  its  limitations. 
Hence,  in  each  instance  the  particular  restrictions  or  conditions 
sought  to  be  imposed  would  be  subject  to  review  by  this  office  as 
to  the  legality  thereofo 

Section  93  of  the  Charter  provides  as  follows: 

"When  the  head  of  any  department  in  charge  of 
real  property  shall  report  to  the  board  of  super- 
visors that  certain  land  is  not  required  for  the 
ptirposes  of  the  department,  the  board  of  supervisors, 
by  ordinance,  may  authorize  the  lease  of  such  prop- 
erty. The  director  of  property  shall  arrange  for 
such  lease  for  such  period  as  prescribed  pursuant  to 
section  93.1  of  this  charter,  to  the  highest  respons- 
ible bidder  at  the  highest  monthly  rent.  The  direc- 
tor of  property  shall  collect  rents  due  under  such 
lease. 

"The  public  utilities  commission  shall  have 
exclusive  power  to  lease  agricultural  or  other  lands 
used  and  useful  for  water  department  purposes  and  at 
the  same  time  available  for  leasing  or  rental  for 
agricultural  or  other  purposes  and  such  leases  shall 
be  subject  to  administration  by  the  operating  forces 
of  the  water  department." 

Except  as  to  agricultural  or  other  lands  used  or  useful 
for  Water  Department  purposes  over  which  the  Public  Utilities  Com- 
mission has  exclusive  power  and  control,  if  public  utility  lands 
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are  to  be  developed  privately  under  a  lease  arrangement,  the 
Board  of  Supervisors  would  have  the  power  to  control  the  develop- 
ment thereof  by  authorizing  the  lease  subject  to  the  inclusion  of 
certain  terms  and  conditions  therein. 

As  to  watershed  land  in  San  Mateo  County,  by  virtue  of 
scenic  and  recreation  easements  granted  by  the  Board  of  Super- 
visors to  the  United  States  of  America  (Ordinance  No.  32-69, 
adopted  January  13,  1969),  said  land  comprising  some  23,000  acres 
will  forevermore  be  preserved  in  its  natural  state  and  its  use 
limited  to  the  collection,  storage  and  transmission  of  water  and 
the  protection  of  water  quality  and  other  compatible  uses,  i.e., 
outdoor  recreation.  As  to  the  development  of  said  land  for 
recreational  use,  the  Public  Utilities  Commission,  under  the 
Charter,  has  sole  power  of  control;  subject,  however,  to  certain 
limitations  in  the  grant  of  easements,  including  but  not  limited 
to  the  following: 

(1)  Recreational  uses  must  be  compatible  with 
Preservation  and  Recreation  Concepts,  Peninsula 

Watershed  Lands,  San  Francisco  Water  Department, 
March  1968." 

(2)  The  design  and  location  of  all  buildings, 
except  water  utilities  buildings  and  appurtenances, 
are  subject  to  the  concurrence  of  a  regional  repre- 
sentative of  the  Department  of  the  Interior. 

(3)  Except  as  required  to  accomplish  improvements 
for  water  and  other  utility  operations ^  the  general 
topography  of  the  landscape  must  be  maintained  in 
its  present  condition  and  no  substantial  excavation 
or  topographic  changes  can  be  made  without  the  con- 
currence of  a  regional  representative  of  the  Depart- 
ment of  the  Interior. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DGPT. 
SAN    FRANCISCO 
PUBLIC   LlBRArRY 

Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  File  No.  129-71;  Power  of  Board  of 
Supervisors  to  Permit  Community 
Organization  to  Designate  Locations 
for  Performance  by  Street  Musicians 

Dear  Mr.  Dolan: 

You  advise  that  your  Board  has  received  a  request  from 
a  community  organization  that  legislation  be  enacted  which 
would  permit  said  organization  to  allow  selected  groups  of 
street  musicians  to  perform  at  locations  designated  by  said 
organization.  The  request  was  forwarded  to  the  Chief  of  Police 
for  a  report  and  recommendation  and  he  has  suggested  that  my 
opinion  be  requested  on  the  following  questions: 

1.  Can  the  Board  of  Supervisors  delegate  the 
authority  to  block  a  public  sidewalk  to  a 
store  owner? 

2.  If  music  played  is  disturbing  to  other  per- 
sons on  the  street  or  in  adjoining  buildings, 
is  this  a  violation  of  Section  415  of  the 
Penal  Code? 

3.  Who  is  to  determine  whether  the  type  of  music 
being  played  is  agreeable  or  is  a  nuisance? 

(1)   Section  24  of  the  Charter  provides,  in  part,  that 
the  Board  of  Supervisors  shall  regulate  by  ordinance  the  issu- 
ance and  revocation  of  licenses  and  permits  for  the  use  of, 
obstruction  of  or  encroachment  on  public  streets  and  places. 
In  exercising  this  power,  the  Board  cannot  delegate  this  author- 
ity to  private  persons  without  restriction.  A  store  owner  or  a 
community  organization  can,  of  course,  request  the  Board  to 
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designate  the  locations  where  street  musicians  would  be  allowed 
to  play,  and  the  Board  can  adopt  procedures  which  will  be  fol- 
lowed by  it  and  for  notice  to  interested  parties  and  for  a  hear- 
ing before  permission  will  be  granted, 

(2)  Section  415  of  the  Penal  Code  provides,  in  part, 
that  "Every  person  who  maliciously  and  wlUfully  disturbs  the 
peace  and  quiet  of  any  neighborhood  or  person  by  loud  or  unusual 
noise,  ...  is  guilty  of  a  misdemeanor  ..."  Applying  the 
language  of  the  section  to  the  situation  herein,  in  order  to 
show  a  violation  of  said  section,  it  would  be  necessary  to  estab- 
lish that  the  music  being  played  constituted  such  a  loud  or 
unusual  noise  so  as  to  disturb  the  peace  and  quiet  of  persons  in 
the  neighborhood  and  that  the  musicians  were  creating  such  a 
disturbance  in  a  malicious  and  vriilful  manner.   The  word  "will- 
fully" as  used  in  the  Penal  Code  implies  a  purpose  or  willingness 
to  commit  the  act;  the  word  "maliciously"  imports  a  wish  to  vex, 
annoy,  or  injure  another  person.   (Pen.  Code,  §  7(1),  (4).) 
Accordingly,  the  fact  that  the  music  being  played  is  disturbing 
to  other  persons  on  the  street  or  in  adjoining  buildings  would 
not  in  itself  constitute  a  violation  of  Section  415  of  the  Penal 
Code  but  it  would  be  necessary  to  establish  all  of  the  elements 
of  the  offense  in  order  to  find  a  violation  of  the  section. 

(3)  In  general,  a  nuisance  is  defined  in  part  as  "any- 
thing which  is  injurious  to  health,  or  is  indecent  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so 
as  to  interfere  with  the  comfortable  enjoyment  of  life  or  prop- 
erty .  .  ."   (Civ.  Code,  §  3479.)   (See  also  Civ.  Code,  §§  3480, 
3481.)  The  ultimate  determination  as  to  whether  or  not  the  type 
of  music  being  played  is  a  nuisance  would  have  to  be  made  by  a 
court  of  competent  jurisdiction. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DCPT. 
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PUBLIC   LIBRAfRY 


hfr.  John  L.  Molinari,  President 

Civil  Service  Conmission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:   Extension  of  H2  Fireman  Eligible 

List  Beyond  Existing  Expiration  Date 

Dear  Mr.  Molinari: 

This  is  in  reply  to  your  request  for  opinion  whether 
the  Civil  Service  Commission  has  authority  to  extend  the  dura- 
tion of  the  eligible  list  for  H2  Fireman  which  expires  on 
August  5,  1971.  The  examination  announcement  issued  on  Septem- 
ber 30,  1950,  provided  on  page  3  thereof  as  follows: 

'•The  eligible  list  resulting  from  this 
examination  will  expire  two  years  following 
the  date  of  adoption," 

Section  145  of  the  Charter  provides  in  part: 

"The  commission  may  remove  all  names  from 
the  list  of  eligibles  after  they  have  remained 
thereon  for  more  than  two  years  and  all  names 
thereon  shall  be  removed  at  the  expiration  of 
four  years.  The  commission  may,  however,  pro- 
vide in  the  scope-circular  of  any  examination 
that  the  list  of  eligibles  secured  thereby  shall 
automatically  expire  at  a  date  not  less  than  two 
or  more  than  four  years  after  the  adoption  of 
such  list." 

The  Civil  Service  Commission,  under  its  rule -making 
powers  (§  141,  Charter)  j,  is  authorized  to  enact  rules  relating 
to  duration  of  eligible  lists.  The  Commission  has  provided 
under  Rule  4,  Section  12  of  its  rules  that  the  examination 
announcement  shall  contain  the  maximum  duration  of  eligibility 
if  for  less  than  four  years.   It  also  provides  that  objections 
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to  the  scope -circular  may  be  filed  within  seven  days  following 
posting  of  the  examination  announceoxent ,  Any  objections  to 
the  duration  of  the  eligible  list  resulting  from  the  H2  Fireman 
examination  could  have  been  made  at  that  time. 

It  is  well  established  that  the  Charter  is  a  limitation 
of  power  and  therefore  any  such  power  not  expressly  forbidden 
may  be  exercised  by  the  municipality.   (West  Coast  Advertising 
Co .  V.  City  and  County  of  San  Francisco .  14  Cal.Zd  516;  City 
County  of  San  Francisco  v.  Boyd.  17  Cal.2d  606;  Kennedy  v. 


d  County  of  San  Francisco  v.  Boyd.  17  Cal.2d  606;  Kennedy  v 
Ross.  28  Cal.  569;  Pac.  Tel.  &  Tel.  Co.  v.  City  and  County  of 
San  Francisco.  51  Cal. 2d  lob,) 


The  above  quoted  language  of  Section  145  of  the  Charter 
is  a  limitation  on  the  Commission's  power  to  extend  the  duration 
of  an  eligible  list  where  the  scope-circular  for  the  examination 
provides  that  the  eligible  list  shall  automatically  expire  at  a 
time  not  less  than  two,  nor  more  than  four,  years  after  adoption 
of  the  list.  The  .scope-circular  for  the  subject  examination 
expressly  provided  that  the  eligible  list  resulting  from  said 
examination  will  expire  two  years  after  the  eligible  list  is 
adopted.  Therefore,  it  is  my  opinion  that  the  H2  Fireman  eli- 
gible list  will  automatically  expire  on  August  5,  1971,  as  pro- 
vided in  the  scope-circular  and  the  Civil  Service  Commission 
has  no  power  to  extend  the  duration  of  such  eligible  list. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  Derr. 
SAN    FHANCISCO 
PUBLIC   LIBRARY 


Honorable  Roger  Boas 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Membership  of  Probation  Department 
Employees  in  Public  Employees' 
Retirement  System 

Dear  Supervisor  Boas; 

This  is  in  response  to  your  request  for  my  opinion  as  to 
whether  employees  of  the  Probation  Department  are  considered 
members  of  the  Public  Employees'  Retirement  System. 

The  Public  Employees'  Retirement  System  (PERS)  is  estab- 
lished and  governed  by  the  Public  Employees'  Retirement  Law. 
(Gov,  Code  5  20000,  et  seq.)   Members  of  PERS  fall  into  two  gen- 
eral categories:   (a)  persons  who  are  employees  of  the  State  of 
California  and  the  University  of  California  and  (b)  employees  of 
other  public  agencies  who  contract  with  PERS  for  coverage  of  such 
employees.   (Gov.  Code  §  20012.)   Employees  of  the  State  of 
California  and  the  University  of  California  are  members  of  PERS 
by  virtue  of  their  employment.  Employees  of  other  public  enti- 
ties, such  as  the  City  and  County  of  San  Francisco,  may  partici- 
pate in  PERS  only  if  the  governing  body  of  the  public  entity 
enters  into  a  contract  with  the  Board  of  Administration  of  PERS 
for  such  participation,   (Gov.  Code  §  20450.) 

The  procedure  established  under  the  Government  Code  by 
which  participation  of  local  agencies  in  PERS  may  be  accomplished 
entails,  in  part,  the  enacting  of  certain  ordinances  and  resolu- 
tions by  the  Board  of  Supervisors,   (Gov.  Code  §  20451,  et  seq.) 
However,  the  Charter  of  the  City  and  County  of  San  Francisco 
establishes  and  creates  the  San  Francisco  City  and  County 
Employees'  Retirement  System  to  provide  a  comprehensive  system  of 
retirement  and  death  benefits  for  its  officers  and  employees.  The 
Charter  specifically  provides  that  officers  and  employees  of  the 
City  and  County  shall  be  members  of  that  Retirement  System.  These 


Letter  Opinion  No.  71--"5 


Honorable  Roger  Boas         2  July  27,  1971 


provisions  of  the  Charter  constitute  a  limitation  and  restriction 
upon  the  power  of  the  Board  of  Supervisors  and  preclude  it  from 
taking  any  action  to  establish  or  provide  any  other  retirement 
system  for  the  employees  of  the  City  and  County. 

This  limitation  and  restriction  may  be  removed  by  appro- 
priate amendment  of  the  Charter,  so  as  to  authorize  the  Board  of 
Supervisors  to  contract  with  PERS  to  provide  coverage  for  all  or 
any  part  of  the  employees  of  the  City  and  County,   Such  authority 
has  heretofore  been  given  to  the  Board  of  Supervisors  in  connec- 
tion with  certain  personnel  of  the  Sheriff's  Department.   (Charter, 
§  158.5;  see  Board  of  Supervisors  File  No,  415-68.) 

In  specific  response  to  your  request  for  opinion,  you  are 
advised  that  employees  of  the  Probation  Department  are  not  members 
of  the  Public  Employees'  Retirement  System,  However,  as  employees 
of  a  public  agency,  they  are  eligible  for  coverage  under  PERS  if 
the  Board  of  Supervisors  contracts  with  PERS  to  provide  such 
coverage.  As  indicated,  however,  a  Charter  amendment  would  be 
necessary  to  authorize  the  Board  of  Supervisors  to  enter  into  such 
a  contract. 

You  are  advised  accordingly. 

Very  truly  yours. 


THOMS  M.  O'CONNOR 
City  Attorney 
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PUBLIC  LIBRARY 

Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

Room  151,  City  Hall 

San  Francisco,  California  94102 

Subject:  Ordinance  Amending  Sick  Leave  Rule 
as  Applying  to  Port  Employees  and 
Employees  of  San  Francisco  Belt 
Railway 

Dear  Mr,  Albert: 

You  have  requested  an  opinion  pertaining  to  the  applica- 
tion of  the  amendment  to  the  Sick  Leave  Ordinance  to  employees 
of  the  Port  Commission  and  to  employees  of  the  San  Francisco 
Belt  Railroad. 

1.  Employees  of  the  Port  Commission. 

Section  153  of  the  Charter  of  the  City  and  County  of  San 
Francisco  contains  the  basic  authority  for  leaves  of  absence 
to  officers  and  employees  of  the  city  and  county.   The  paragraph 
of  Section  153  which  pertains  to  sick  leave  is  quoted  as  follows ; 

"The  civil  service  commission  by  rule  shall 
provide  for  leaves  of  absence,  due  to  illness  or 
disability,  which  leave  or  leaves  may  be  cumula- 
tive, if  not  used  as  authorized,  provided  that  the 
accumulated  unused  period  of  sick  leave  shall  not 
exceed  six  (6)  months,  regardless  of  length  of 
service,  and  provided  further  that  violation  or 
abuse  of  the  provisions  of  said  rule  and  ordinance 
by  any  officer  or  employee  shall  be  deemed  an  act 
of  insubordination  and  inattention  to  duties," 

Pursuant  to  this  authority,  the  Civil  Service  Commission 
has  promulgated  Rule  32,  entitled  "Sick  Leave  With  Pay."  Sec- 
tion 8  of  Rule  32  provided  that  sick  leave  would  automatically 
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terminate  upon  the  date  of  retirement  of  officers  and  employees. 
The  amendment  to  Rule  32,  Section  8,  which  was  enacted  in  June 
1971,  provides  that  an  officer  or  employee  shall  receive  a  cash 
payment  for  unused  accumulated  sick  leave  at  the  time  of  retire- 
ment, or  separation  on  account  of  industrial  accident  or  death. 
The  cash  payment  is  limited  to  six  months. 

Under  the  agreement  with  the  City  upon  the  takeover  of 
the  Port  by  the  City,  port  employees  were  permitted  to  carry 
over  to  city  service  all  accumulated  sick  leave  and  to  continue 
to  accunulate  sick  leave  as  they  would  have  accumulated  it  had 
they  remained  in  State  service.   The  State  sick  leave  system 
afforded  the  employee  the  right  to  unlimited  accumulation  of  sick 
leave,  whereas  the  City  system  placed  a  limit  on  accumulation 
"not  to  exceed  six  months." 

The  agreement  relating  to  the  transfer  of  the  Port  of  San 
Francisco  from  the  State  of  California  to  the  City  and  County  of 
San  Francisco  contains  a  paragraph  on  the  Transfer  of  Employees 
(par.  VIII  at  p.  24).   That  portion  of  paragraph  VIII  which 
pertains  to  sick  leave  benefits  for  Port  employees  reads  as  fol- 
lows: 

"The  Act  provides  for  the  retention  by  the 
transferred  employees  of  salary,  employment  con- 
ditions and  benefits.   At  the  present  time 
permanent  State  employees  have  equal  or  greater 
sick  leave  and  vacation  privileges  than  provided 
for  by  City  civil  service.   To  carry  out  the  pro- 
visions of  the  Act  the  City  shall  permit  the  trans- 
ferred employees  to  carry  over  to  City  service  all 
accumulated  sick  leave  and  to  continue  to  accumu- 
late sick  leave  as  the  employee  would  have  accumu- 
lated that  sick  leave  had  he  remained  in  State 
service." 

The  agreement  further  provides : 

"This  agreement  shall  not  be  deemed  to  limit 
any  of  the  rights  or  privileges  afforded  the 
employees  under  either  the  Act  or  the  Charter  pro- 
visions but  is  intended  only  to  correct  atnbiguities 
or  reaffirm  those  rights." 

The  "Act"  referred  to  in  the  agreement  is  the  "Burton 
Act"   (Stats,  of  1968,  ch.  1333)  and  the  Charter  provision  is 
48,4.   Neither  the  Act  nor  the  Charter  provisions  add  anything 
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to  the  agreement,  The  question  Is  a  matter  of  interpretation 
of  the  agreement. 

Paragraph  VIII  of  the  Agreement  provides  at  the  outset 
that  Port  Authority  employees  who  transfer  over  to  the  City 
shall  be  continued  in  their  respective  positions  and  shall  con- 
tinue to  hold  their  positions  pursuant  to  the  civil  service 
provisions  of  the  Charter  of  tne  City  of  San  Francisco.   ^Em- 
phasis  added.)   See  also  City  Attorney  Opinion  No.  69-110,  That 
portion  of  Paragraph  VIII  relating  to  vacations  and  sick  leave 
(quoted  supra)  merely  allows  the  subject  employees  to  accumulate 
sick  leave  as  they  would  have  had  they  remained  in  State  service. 
In  all  respects,  other  than  accumulation,  the  transferred  port 
employee  is  subject  to  and  governed  by  City  sick  leave  provi- 
sions. 

It  is  therefore  my  opinion  that  these  employees  are 
entitled  to  lump  sum  cash  payments  in  the  same  manner  as  it 
applies  to  all  other  City  employees.  Although  the  port  employee 
is  allowed  to  accumulate  unlimited  sick  leave,  his  lump  sum  pay- 
ment is  limited  to  six  months  plus  the  percentages  based  upon 
his  years  of  service  and  is  payable  only  upon  retirement,  or 
separation  on  account  of  industrial  accident  or  death, 

2«  Employees  of  the  San  Francisco  Belt 
Railroad. 

Paragraph  VIII  of  the  Agreement  regarding  the  transfer 
of  employees  (supra)  contains  the  following  language  concerning 
Belt  Railroad  employees: 

"This  (referring  to  civil  service  benefits) 
includes  State  Belt  Railroad  employees  who  do 
collectively  bargain  but  are  employees  entitled 
to  civil  service  provisions  which  provisions 
govern  their  status  over  matters  for  which  they 
have  not  collectively  bargained." 

In  this  connection  the  Port  Commission  has  furnished  this 
office  with  excerpts  from  two  collective  bargaining  agreements 
which  they  inform  me  are  now  in  effect.   One  is  the  sick  leave 
excerpt  from  the  Brotherhood  of  Locomotive  Engineers  agreement 
and  the  other  is  the  sick  leave  excerpt  from  the  United  Trans- 
portation Union  agreement.   Both  agreements  cover  the  sick  leave 
benefits  collectively  bargained  for  by  the  Belt  Railroad 
employees.  The  agreements  as  to  the  rights  of  these  employees 
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under  the  two  contracts  are  identical.  They  both  present  a  full 
and  complete  system  for  accumulation  and  administration  of  sick 
leave  benefits  and  afford  the  employee  no  rights  to  any  benefits 
under  the  City  civil  service  rules. 

With  reference  to  those  Belt  Railroad  employees  who  are 
covered  by  the  collective  bargaining  agreements,  it  is  my  opin- 
ion that  they  would  not  be  entitled  to  the  compensation  in  lieu 
of  unused  sick  leave  credits  now  included  in  the  City  sick  leave 
system. 

Very  truly  yours. 


THOMS  M.  O'CONNOR 
City  Attorney 
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l)OcuMi:rn-s  oePT. 

SAN    FRANCISCO 
PUBUC   LIBRARY 

Mr,  Elmo  E,  Ferrari,  President 

Police  Commission 

Hall  o£  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Necessity  to  Amend  Charter  to  Allow 
Working  Benefits  Not  Otherwise 
Provided  for  in  Charter  Section  35,5.1 

Dear  Mr.  Ferrari: 

This  is  in  response  to  your  request  for  an  opinion  of 
this  office  in  which  you  ask  if  Charter  Section  35.5.1  "solely 
and  exclusively  keeps  the  police  officers  from  receiving  fringe 
benefits  for  night  or  split  shifts,  or  specialized  services 
within  classification  of  rank"  and  whether  it  is  necessary  to 
amend  Charter  Section  35,5,1  so  that  these  fringe  benefits  may  be 
received , 

That  portion  of  Charter  Section  35,5,1  which  is  Involved 
in  this  opinion  is  quoted  as  follows: 

"The  expression  'rates  of  compensation'  as 
used  in  this  section  in  relation  to  said  survey, 
is  hereby  declared  to  apply  only  to  a  basic 
amount  of  wages,  with  Included  range  scales,  and 
does  not  include  such  working  benefits  as  might 
be  set  up  by  any  other  city  by  way  of  holidays, 
vacations,  other  permitted  absences  of  any  type 
whatsoever,  overtime,  night  or  split  shift,  or 
pay  for  specialized  services  within  a  classifica- 
tion or  rank,  or  other  premium  pay  differentials 
of  any  type  whatsoever.   The  foregoing  enumeration 
is  not  exclusive,  but  it  is  the  Intent  of  this 
section  that  nothing  other  than  a  basic  amount 
of  wages,  with  included  range  scales,  is  to  be 
Included  within  the  meaning  of  'rates  of  compen- 
sation. ' 
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Letter  Opinion  No.  71-57 


Mr,  Elmo  E.  Ferrari  2  August  3,  1971 


"Working  benefits  and  premium  pay  differen- 
tials of  any  type  shall  be  allowed  or  paid  to  mem- 
bers of  the  police  department  referred  to  herein 
only  as  is  otherwise  provided  in  this  charter." 

This  question  has  been  previously  interpreted  by  this 
office  to  mean  that  the  "working  benefit  or  premium  pay  differ- 
ential" must  be  specifically  provided  for  in  the  Charter  in  order 
to  be  allowed  or  paid  to  members  of  the  Police  Department.   (See 
City  Attorney's  Opinion  No.  69-29,  dated  February  11,  1969,  relat- 
ing to  Night  Differential  Pay.) 

In  City  Attorney's  Opinion  59-17,  dated  February  17,  1969, 
it  was  recognized  that  a  working  benefit  must  be  provided  speci- 
fically in  the  Charter  to  be  allowable  to  police  officers.  That 
opinion  held  that  "sick  leave"  was  a  working  benefit  provided  for 
in  the  Charter  and  that  a  lump  sum  payment  upon  retirement  or 
death  could  be  provided  by  rule  of  the  Police  Department  and  Civil 
Service  Commission.  See  also  City  Attorney's  Opinion  No.  66 -72 -A, 
dated  November  29,  1966,  which  provides  that  uniforms  may  be  issued 
to  employees  for  use  only  while  employed  by  the  City  with  owner- 
ship remaining  in  the  City. 

It  is  my  opinion  that  the  Charter  must  be  amended  to  grant 
fringe  benefits  for  night  or  split  shifts  or  any  other  fringe 
benefit  not  specifically  provided  for.  This  may  be  accomplished 
by  amending  Section  35.5.1  or  by  adding  a  section  specifically 
providing  for  fringe  benefits. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  71-58 


August  4,  1971 


DOCUMENTS  OePT. 
SAN    FRANCISCO 
PUBLIC    LIBRARY 


Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  S4102 

Attention:  Miss  Jean  Pral 

Assistant  Secretary 


Subject:  Authority  of  City  to  Recover 
Overpayment  of  Salary 


Gentlemen: 


This  is  in  response  to  your  letter  requesting  my  opinion 
on  the  authority  of  the  City  to  recover  overpayment  of  salary  to 
^frs,  Laura  Quan  of  the  Department  of  Public  Health. 

The  Staff  Report  in  this  matter  indicates  that  on  June  16, 
1970,  Mrs,  Quan  was  at  the  1630  Account  Clerk  level.  On  July  29, 
1970.  she  was  certified  temporary  limited  tenure  at  the  1650 
level.   On  August  21,  1970,  this  temporary  status  ended,  and  Mrs, 
Quan  was  certified  permanent  to  the  1632  level.  At  this  latter 
event  an  error  was  made,  and  her  pay  rate  was  based  on  the  1650 
temporary  appointment  rather  than  on  the  correct  1632  level. 
Therefore,  the  question  remains  whether  the  City  can  recover  the 
overpayment  of  salary  made  after  August  21,  1970,  at  the  1650 
level  when  1632  level  was  proper. 

This  question  is  a  common  one,  and  the  authorities  are  very 
consistent,  as  follows: 

The  case  of  Aebli  v.  Board  of  Education. 
62  C.A,2d  706  (1944) ,  concerned  San  Francisco 
teachers  and  the  attempt  to  collect  excess  pay- 
ments made  to  them.  The  court  held  the  general 
rule  was  that  estoppels  will  not  be  invoked 
against  the  government  or  its  agencies  except  in 
rare  and  unusual  circumstances,  and  instances  of 
mechanical  error  do  not  qualify  for  this  distinc- 
tion. 
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Civil  Service  Commission       2  August  4,  1971 


A  recent  decision  in  this  area  of  law  is  Shoban  v.  Bd.  of 
Trustees,  81  Cal.Rptr.  112  (1969),  That  case  found  four  elements 
necessary  for  a  government  agency  to  be  estopped: 

(1)  The  party  to  be  estopped  must  be  apprised  of 
the  facts; 

(2)  He  must  intend  that  his  conduct  shall  be  acted 
upon,  or  must  so  act  that  the  party  asserting 
the  estoppel  had  a  right  to  believe  it  was  so 
intended ; 

(3)  The  other  party  must  be  ignorant  of  the  true 
state  of  facts;  and 

(4)  He  must  rely  upon  the  conduct  to  his  injury. 

It  is  this  last  point  that  the  cases  turn  on.  The  injured  party 
must  rely  to  his  detriment,  as  evidenced  by  a  change  of  positions. 
In  the  Shoban  case  the  plaintiff  teachers  moved  to  California  from 
another  state  in  reliance  on  the  employer's  representations. 
Estoppel  was  found  against  the  employer. 

See  also  my  Letter  Opinions  70-25,  69-60  and  69-27  directed 
to  your  department  concerning  questions  of  estoppel  against  the 
City  to  recover  overpajmient  of  salary. 

The  fact  situation  above  described,  concerning  Mrs.  Quan, 
appears  to  fall  in  the  mechanical  error  category,  as  in  Aebli, 
Letter  Opinion  69-60,  and  Letter  Opinion  70-25.   Mrs.  Quan  did 
not  change  positions  to  her  detriment  based  on  the  representations 
of  her  employer.   She  is  in  the  position  of  being  a  civil  service 
employee  whose  job  pattern  is  structured  by  the  needs  of  her 
employment  field.  There  is  no  evidence  that  Mrs.  Quan  accepted 
the  1632  position  believing  she  would  retain  the  1650  salary. 
Also,  her  proper  1632  salary  was  an  increase  over  her  last  peirman- 
ent  level  of  1630,   Since  her  1650  tenure  was  temporary  and  so 
named,  the  proposition  that  she  accepted  the  1632  job  in  reliance 
on  the  continuation  of  the  1650  salary  is  untenable.  Without  this 
element,  the  unusual  circumstances  necessary  to  invoke  estoppel 
against  the  City  do  not  appear. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  71-59 


August  11,  1971 


DocuMENrrs  dcpt. 

SArj    FflANClSCO 
PUBUC    LIBRARY 

Mr,  R.  Spencer  Steele 

Zoning  Administrator 

100  Larkin  Street 

San  Francisco,  California  94102 

Subject:   800  Kearny  Street  - 

Sign  Permit  Application  No.  391034: 
Proposed  Billboard  on  a  Conditional 
Use  Parking  Lot  in  C-2  District 

Dear  Mr.  Steele: 

This  letter  opinion  refers  to  your  request  regarding  the 
above  sign  permit  application. 

As  you  are  aware,  the  construction  of  the  parking  lot  at 
800  Kearny  Street  was  an  approved  conditional  use  of  that  prop- 
erty, per  Resolution  No.  6265  dated  September  5,  1968.   That 
resolution  contained  four  conditions  of  approval,  the  second  of 
which  required  that  prior  to  filing  with  the  Central  Permit 
Bureau  for  grading  permit,  the  final  plans  for  landscaping  and 
signs  must  be  approved  by  the  Department  of  City  Planning,  The 
proposed  billboard  was  not  included  within  the  plans  submitted 
at  the  outset  of  the  parking  lot  project. 

Section  303(d)  of  the  Planning  Code  prescribes  that  any 
additional  conditions  included  in  the  resolution  authorizing  a 
conditional  use  became  immediately  operative  and  effective  once 
utilization  of  the  property,  under  the  conditional  use,  is  com- 
menced. When  this  parking  lot  project  was  commenced  the  condi- 
tional use  status  became  finalized  as  it  was  expressed  in  the 
1968  resolution  of  approval. 

Section  303(e)  of  the  City  Planning  Code  provides  that 
authorization  of  a  change  in  any  condition  previously  imposed  by 
the  authorization  of  a  conditional  use  shall  be  subject  to  the 
same  procedures  as  a  new  conditional  use.   Therefore,  a  new  con- 
ditional use  application  must  be  filed  in  order  to  modify  the 
prior  authorized  conditional  use  and  construct  a  billboard  on 
these  premises. 
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Letter  Opinion  No.  71-59 


Mr.  R,  Spencer  Steele         2  August  11,  1971 


If  the  conditional  use  application  regarding  the  bill- 
board is  disapproved  by  the  Department  of  City  Planning,  an 
appeal  may  be  filed  with  the  Board  of  Supervisors,  pursuant  to 
Planning  Commission  Section  308(a). 

The  parties  seeking  to  construct  this  billboard  should 
file  a  conditional  use  application  concerning  their  billboard 
plans. 

The  proper  procedure  to  follow  would  be  for  the  owner  or 
his  authorized  agent  to  file  for  modification  of  the  previously 
approved  conditional  use  to  allow  construction  of  a  billboard  on 
the  premises. 


You  are  so  advised. 


Very  truly  yours , 


THOMA.S  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  71-60 


August  13,  1971 


DOCUMENTS  DCPT. 
SAN    FRANCISCO 
PUBLIC   UBRARY 

Mr,  Philip  Cali,  Director 
Facilities  Planning  &  Constrxjction 
San  Francisco  Unified  School  District 
135  Van  Ness  Avenue 
San  Francisco,  California  94102 

Subject:  Field  Act,  Education  Code  Sections 

15451-15465;  Applicability  to  Building 
Leased  for  Three  Years  or  Less  to 
Relieve  Overcrowding,  Pxirsuant  to 
Education  Code  Section  15352 

Dear  Mr.  Cali: 

This  replies  to  the  inquiry  contained  in  your  letter  of 
August  11,  With  your  letter  you  enclosed  a  copy  of  a  letter  of 
August  5  from  Aubrey  W.  Calvert,  Acting  Chief,  Bureau  of  School 
Planning,  State  I>epartment  of  Education,  which  quotes  the  last 
sentence  of  Education  Code  Section  15352  and  states: 

'*The  assumption  implied  in  this  provision  is  that 
a  building  leased  for  three  years  or  less  is 
strictly  temporary  and  the  plans  for  which  need 
not  be  processed  according  to  the  provisions  of 
Sections  15451  to  15465  inclusive." 

You  ask  for  my  opinion  and/or  concurrence  with  Mr.  Calvert's 
statement, 

I  agree  with  it. 

Education  Code  Sections  15451  through  1546S  are,  of  course, 
a  codification  of  the  Field  Act  which  was  enacted  by  the  Statutes 
of  1933,  chapter  59,  page  352,  section  9  of  which  reads  (pp.  354- 
355): 

"This  act  is  hereby  declared  to  be  an  urgency 
measure  necessary  for  the  immediate  preservation  of 
the  public  peace,  health  and  safety  within  the 
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Letter  Opinion  No.  71-60 


Mr.  Philip  Cali  2  August  13,  1971 


meaning  of  section  1  of  Article  IV  of  the  Constitu- 
tuion  and  shall  therefore  go  into  inmediate  effect. 

"The  facts  constituting  the  necessity  are  as 
follows : 

"The  series  of  earthquakes  occurring  in  the 
southern  portion  of  the  State  has  caused  great  loss 
of  life  and  damage  to  property.   The  public  school 
buildings,  constructed  at  public  expense,  were  among 
the  most  seriously  damaged  buildings.  Much  of  this 
loss  and  damage  could  have  been  avoided  if  the 
buildings  and  other  structures  had  been  properly 
constructed.  The  school  buildings  which  will  be 
erected,  constructed  and  reconstructed  to  replace 
the  buildings  damaged  or  destroyed  by  the  earth- 
quakes should  be  so  constructed  as  to  resist,  in 
so  far  as  is  possible,  future  earthqioakes.  These 
buildings  will  be  erected,  constructed  and  recon- 
structed at  once  and  accordingly  it  is  necessary 
that  this  act  go  into  immediate  effect  in  order 
that  the  lives  and  property  of  the  people  will  be 
protected," 

Education  Code  Section  15352  reads  in  full: 

"When  the  school  enrollment  of  any  school  causes 
overcrowded  schoolrooms ,  the  governing  board  of  the 
school  district  may  make  arrangements  for  the  loca- 
tion of  the  school  in  temporary  quarters  or  in  port- 
able buildings. 

"These  quarters  or  portable  buildings  may  be 
procured  for  a  consideration,  or  at  a  rental,  or  by 
the  construction  of  temporary  or  portable  buildings 
on  school  property  or  on  land  leased  therefor.   The 
leasing  of  any  portable  buildings  shall  not  be  made 
for  a  longer  period  than  seven  years  and  may  include 
a  provision  for  the  purchase  of  such  buildings  on  a 
depreciated  basis  at  the  end  of  such  seven-year 
period  or  prior  thereto. 

"Any  building  leased  for  a  total  time  in  excess 
of  three  years  or  under  a  purchase  agreement  shall 
be  deemed  the  construction  or  alteration  of  a  school 
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Mr.  Philip  Cali  3  August  13,  1971 


building  as  those  terms  are  defined  in  Sections 
15451  to  15465,  inclusive,  and  all  the  provisions 
of  those  sections  and  of  15409  shall  apply  thereto," 

The  last  sentence  of  Section  15352  originated  in  1955,   (Stats, 
1955,  p.  3248;  see,  also  Stats,  1957,  p,  3816;  1959,  p,  1077.) 
Its  present  form  dates  from  1967.   (Stats.  1967,  p.  2148.)  Prior 
to  1967,  the  last  sentence  read: 

"Any  building  leased  for  placement  on  the  school 
property  for  a  total  time  in  excess  of  three  years 
or  under  a  purchase  agreement  shall  be  deemed  the 
construction  or  alteration  of  a  school  building  as 
those  terms  are  defined  in  Sections  15451  to  15465, 
inclusive,  and  all  the  provisions  of  those  sections 
and  of  15409  shall  apply  thereto." 

Since  the  last  sentence  of  Section  15352  was  enacted  after 
and  expressly  refers  to  the  Field  Act,  in  my  opinion  it  means 
that  a  building  leased  for  less  than  three  years,  in  order  to 
relieve  overcrowding  of  schoolrooms,  is  not  deemed  the  construc- 
tion or  alteration  of  a  school  building  as  those  terms  are  defuied 
in  Education  Code  Sections  15451  through  15465,   Compare  Commercial 
Union  Assur.  Co.  v.  Wolf.  8  C.A.  413,  418,  where  the  Court,  refer- 
ring to  a  statute  states: 

"It  provides  that  no  company  shall  transact 
any  insurance  business  without  first  complying  with 
all  the  provisions  of  the  laws  of  this  state;  which 
means,  in  effect,  that  any  company  which  complies 
with  all  the  provisions  of  the  laws  of  the  state 
shall  be  entitled  to  a  certificate  of  authority  to 
do  business  in  the  siiate," 

Accordingly  it  is  my  opinion  that  Section  15352  read  in  its 
entirety  grants  tne  governing  board  of  a  school  district  power  to 
make  such  a  lease  when  the  school  enrollment  of  a  school  causes 
overcrowded  schoolrooms. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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August  13,  1971 

Documents  dcpt. 
san  francisco 

PUBUC    UBrtARY 

Alfred  J.  Nelder.  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Applicability  of  Section  1080  of 
the  Police  Code  to  the  Rent-A-Car 
Business 

Dear  Chief  Nelder: 

You  have  asked  for  my  opinion  as  to  whether  Sections  1080 
and  1080.1  are  applicable  to  the  business  of  renting  or  leasing 
automobiles  for  60  days  or  less  without  a  driver. 

Section  1080  of  the  Police  Code  requires  an  operator  of 
"any  motor  vehicle  for  hire"  to  comply  with  either  Section  1080,1 
or  1080,2.  Section  1080.1  requires  the  filing  of  insurance  poli- 
cies or  a  bond  with  the  Police  Commission,   Section  1080.2  permits 
a  certificate  of  self-insurance  from  the  State  to  be  filed  with 
the  Police  Commission  in  lieu  of  an  insurance  policy. 

It  is  generally  held  that  a  motor  vehicle  kept  and  main- 
tained for  rental  to  persons  driving  it  themselves  is  not  a  motor 
vehicle  for  hire.   (See  State  v.  Hertz  Driv-Ur-Self  Stations. 
271  P.  331,  332;  State  v.  babnev,  5  S.W.2d  304;  80  A.L.R.  574,  575; 
7  Am.Jur,2d,  Automobiles  and  Highway  Traffic  Sections  74,  299.) 
Consequently,  Section  1080  of  the  Police  Code,  in  my  opinion,  is 
not  applicable  to  the  business  of  renting  or  leasing  motor  vehi- 
cles without  drivers  and  said  businesses  are  not  required  to 
comply  with  either  Section  1080.1  or  1080.2. 


You  are  so  advised. 


Very  truly  yours. 


THOMAS  M,  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  71-62 


Augiist   16,    1971 


tXXrUMENTS  DCPT. 
SAN    FRANCir.CO 
PUBLIC    LIBRARY 

Mr.  Nathan  B.  Coopar 

Controller 

101  City  Kail 

San  Francisco,  California  94102 

Subjact:     Authority  of  City  to  Sell  or  Lease 
Kixicess  Tiine  on   its  Computers 

Dear  Mr.   Cooper: 

You  have  asked  for  my  advice  as  to  whether  the  City  could 
sell  or  lease  excess  time  on  its  computers  to  anyone  who  wants 
to  pay  for  the  time. 

Under  Section  2  of  the  Charter  the  City  may  "sell,  lease 
.  .  .  real  and  personal  property."  Such  language  can  be  con- 
sidered to  authorize  the  sale  or  lease  of  excess  computer  time 
as  personal  property.   (See  71/73,  Attorney  General's  Opinion.) 

Section  9  of  the  Charter  vests  the  powers  of  the  City  in 
the  Board  of  Supeirvisors  except  as  the  Charter  may  delegate 
powers  to  other  officials,  boards  or  commissions.   The  Purchaser 
of  Supplies  under  Section  88  of  the  Charter  has  the  authority  to 
sell  personal  property  belonging  to  the  City  where  a  department 
head  advises  that  such  persona \  property  is  unfit  for  use.  As 
the  personal  property  under  consideration  here  would  not  be  rec- 
ommended as  unfit  for  use  (the  City  will  continue  to  use  it) , 
Section  88  would  not  apply.  As  there  is  no  other  provision  in 
the  Charter  authorizing  any  other  official,  board  or  commission 
to  sell  or  lease  personal  property,  such  authority  would  repose 
in  the  Board  of  Supervisors. 

Section  21.18.2  has  been  added  by  ordinance  by  the  Board 
of  Supervisors  to  the  Administrative  Code.   It  provides: 

"The  Purchaser  of  Supplies,  with  the  approval 
of  the  Chief  Administrative  Officer,  and  the 
recommendation  of  the  Controller,  is  authorized  to 
enter  into  agreements  to  rent  computer  time  on  City 
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Mr,  Nathan  B,  Cooper         2  August  16,  1971 


and  County  data  processing  equipment  at  rates 
established  by  the  Purchaser  and  the  Controller." 

Thus,  the  Purchaser  of  Supplies  is  authorized,  with  your 
approval  and  that  of  the  Chief  Adninistrator ,  to  lease  computer 
time  at  rates  established  by  yourself  and  the  Purchaser  of 
Supplies.  Ssid  lease  under  Section  21 „ 18, 2  could  only  be  of  the 
computer  equipment  and  would  not  include  personnel  to  prepare 
information  and  operate  the  equipment  unless  such  personnel  and 
attendant  services  are  necessary  and  incidental  to  leasing  such 
equipment. 

Recer:tly  the  Attorney  Gsn'/ral  in  Opinion  71/73  concluded 
that  under  L'ections  23003  ^x\d   2300C  of  tlie  Government  Code, 
counties  could  furnish  unneeded  computer  time  and  services  for 
other  public  entities  in  a  county  but  could  only  lease  the 
computers  themr.elves  to  nonpublic  entities.  However,  in  my 
opinion  such  ruling  is  not  applicable  to  the  City  as  the  general 
law  relisd  upon  and  construed  therein  does  not  apply  to  a 
chartered  city  and  coi.u\ty.   (See  Rand  v,  Collins,  214  Cal.  168, 
174;  Sections  4  and  5,  Article  XI,  State  Constitution.) 

You  are  advised,  therefore,  that  the  Purchaser  of  Supplies 
under  the  authority  of  and  on  the  conditions  in  Section  21.18,2 
of  the  Administrative  Code  may  lease  excess  computer  time, 
including  operation  thereof  if  necessary  and  incidental  thereto, 
to  anyone  who  will  pay  for  such  time. 

Very  truly  yours. 


THOi^S  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  71-63 


August  17,  1971 


DOCUMENTS  DEPT. 
SArJ    FRANCISCO 
PUBLIC   LIBRARY 


Mr,  Edniond  P.  Casassa,  Foreman 

1971  Grand  Jury 

165  City  Hall 

San  Francisco,  California  94102 

Subject:  Power  of  Grand  Jury  With  Respect  to 
the  San  Francisco  Bay  Area  Rapid 
Transit  District 

Dear  Mr.  Casassa: 

You  have  requested  my  advice  regarding  the  authority  of 
the  Grand  Jury  to  investigate  the  management  of  the  San  Francisco 
Bay  Area  Rapid  Transit  District.  Your  inquiry  is  prompted  by 
receipt  of  a  copy  of  a  letter  suggesting  a  grand  jury  investiga- 
tion by  the  three  counties  which  compose  the  District  as  the 
result  of  articles  concerr.ing  the  District's  1971-72  budget 
appearing  in  the  Contra  Costa  Times,  allegedly  revealing  erroneous 
and  improper  use  of  public  funds. 

With  respect  to  the  investigatory  authority  of  a  grand 

iury  generally,  it  has  none  other  than  as  granted  by  the  Legis- 
ature.   (Allen  v.  Payne,  1  Caia2d  607;  Woody  v.  Peairs.  35  Cal. 
App.  155.) 

Under  statutory  authority  the  grand  jxiry  has  broad  power 
of  inquiry  into  all  public  offenses  committed  or  triable  within 
the  county  (G  917,  Pen.  Code)  and  may  inquire  into  "willful  or 
corrupt  misconduct  in  office  of  public  officers  of  every  des- 
cription within  the  county."   (§  919(c),  Pen.  Code.) 

These  sections  would  empower  the  grand  jury  to  investigate 
the  District  or  its  officers  in  connection  with  bona  fide 
inquiries  into  public  offenses  and  official  misconduct  occurring 
or  triable  in  this  county.   However,  the  information  in  your 
request  does  not  indicate  whether  there  is  probable  cause  for 
such  inquiries. 
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The  Legislature  has  granted  limited  power  of  investiga- 
tion into  other  activities  of  officials  performed  in  their 
public  capacity.  Thus,  the  grand  jury  is  authorized  to  examine 
the  accounts  and  records  of  ail  of  the  coimty  officers  (§  925, 
Pen.  Code),  to  extend  this  examination  to  the  positions  these 
officers  hold  in  their  ex-officio  capacities  (§  929,  Penal  Code) 
and  to  inquire  into  the  needs  for  increase  or  decrease  in  the 
salaries  of  County  Supervisors,  the  District  Attorney  and  the 
Auditor.   (§  927,  Pen.  Code.)   Power  is  given  to  the  grand  jury 
to  investigate  and  report  on  the  "needs  of  all  county  officers 
in  the  county,  including  the  abolition  or  creation  of  offices 
and  the  equipni-snt  for  or  the  method  or  system  of  performing  the 
duties  of  several  offices."  (^   928,  Pen.  Coca.)  Hov7ever,  if 
the  grand  jury  investigatics  <':nd  acts  pursuant  to  Sections  925- 
929,  inclusive,  of  the  Penal  Code,  its  investigation  must  be  of 
a  county  official  or  office.  Jurisdiction  would  not  include 
operations  of  state  agencies.   (See  Bd.  of  Trustees  of  Calaveras, 
Etc.  School  Dist.  v.  Leach,  258  Cal.App.2d  2ol;  28  Ops.  Atty. 
Gen.  32T75 

The  San  Francisco  Bay  Area  Rapid  Transit  District  was 
created  by  the  Legislature  (San  Francisco  Rapid  Transit  District 
Act,  Public  Utilities  Code  §5  28,  500  et  seq.)  to  carry  out 
matters  of  state-wide  interest  and  functions  under  state  law. 
The  fact  that  the  District  acts  within  a  limited  territory  does 
not  result  in  the  absence  of  "state"  status.  Thus,  it  must  be 
concluded  that  the  District  is  a  state  agency  and  its  officers 
are  state  officers  (Housing  Authority  v.  City  of  Los  Angeles, 
3  Cal.2d  853;  People~vI  Richards.  G&  Cal.App.  86.  93;  Sacramento 
v.  Simmons,  66  Cal.App.  18,  25;  and,  consequently,  a  grand  jury 
would  lack  authority  to  routinely  investigate  the  District  or 
its  officers  pursuant  to  Sections  925-929. 

Section  933.5  of  the  Penal  Code  provides: 

"A  grand  jujry  may  at  any  time  examine  the 
books  and  records  of  any  special-purpose  assessing 
or  taxing  district  located  wholly  or  partly  in  the 
county,  and,  in  addition  to  any  other  investigatory 
powers  granted  by  this  chapter,  may  investig;ate  and 
report  upon  the  "noThcd  or  "system  or  performing  the 
duties  of  such  district."   (Emphasis  added.) 

The  District  was  created  to  "insure  necessary  rapid  transit 
service"  within  its  area  (see  §  28501  of  the  Public  Utilities 
Code)  and  has  been  given  both  the  power  to  levy  taxes  and  to  have 
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property  within  its  boundaries  asssssed  (§§  28952,  29120-29131, 
Public  Utilities  Cods)  for  providing  rapid  transit  service. 
Thus,  the  District  is  included  in  Section  933.5  as  it  relates 
to  "any  special  purpose  assessing  or  taxing  district."   (See 
Board  of  Truq\.-.C:€S  v,  Leach.  £upr^,,  258  CaI.App,2d  at  page  285; 
Water  jJTiTtrict  v",  Cour.:::y  o"t  Or^'iv-a,  30  Cal.App.2d  740,  743.) 

The  uneraphii sized  portion  of  Section  933.5  above  h^s  been 
construed  with  resps-ct  to  books  and  records  only  as  an  aid  to  a 
grand  jury  in  th^  exercise  of  its  already  existing  povers  to 
inquire  into  ptiblic  offen&es  and  official  misconduct  and  not 
broad  enough  to  include,  for  ex'^isple,  investigation  of  the 
evaluation  of  Gisployets  of  a  district.   (See  Board  of  'Sxvstees 
v.  Leach,  supra c) 

However,  the  emphasized  portion  of  Section  933.5,  above, 
was  added  by  the  Legislature  in  1969  subsequent  to  the  decision 
of  the  Board  of  Trustees  v.  Leach ^  sujcra,  and  appears  by  its 
terms  to  gr.?nt  gfitm  Juries  additional  investigatory  powers  with 
respect  to  special  purpose  districts. 

You  are  advised,  therefore,  that  in  my  opinion  the  grand 
jury  has  the  power,  in  addition  to  bona  fide  inquiries  into 
public  offenses  and  official  ojisconduct ,  to  routinely  investigate 
the  San  Trencisco  Rapid  Transit  District  v/ith  respect  to  "the 
method  of  eyi:tem  of  perfor-aing  the  duties"  of  said  District, 
together  with  the  books  and  records  thereof. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DCPT. 
SAN    FfiANClSCO 
PUBLIC   LIBRARY 


Miss  Miriam  E,  Wolff,  Director 
San  Francisco  Port  Commission 
Ferry  Building 
San  Francisco,  California  9A111 

Subject:  Reduction  of  Work  Week  and 
Layoff  Procedures 

Dear  Miss  Wolff: 

This  is  in  reply  to  your  request  for  opinion  on  the 
following  questions: 

1,  Whether  the  Port  of  San  Francisco  can  reduce  to  four 
days  the  work  week  of  craft  and  miscellaneous  employees; 

2,  Whether  the  Port  can  layoff  the  senior  employee  in 
a  classification  contrary  to  the  provisions  of  Rule  28  of  the 
Rules  of  the  Civil  Service  Commission. 

Reduction  of  Work  Week  and  Layoff. 

A  department  head  is  given  the  authority  to  "reduce  the 
forces  under  his  jurisdiction  to  conform  to  the  needs  of  the 
work  for  which  he  is  responsible"  notwithstanding  any  other  pro- 
visions of  the  Charter  (§  20,  Charter;  Hanley  v.  Murphy  (1953), 
40  Cal.2d  572). 

The  case  of  Weigle  v._City  and  County  of  San  Francisco 
(1937),  23  Cal.App.2d  274,  280,  recognizes  the  right  of  the 
City  to  layoff  or  reduce  the  period  of  service  of  its  employees 
under  the  authority  of  Section  141  of  the  Charter  which  provides 
in  part: 

"The  commission  sliall  adopt  rules  to  carry 
out  the  civil  service  provisions  of  this  charter 
and,  except  as  otherwise  provided  in  this  charter, 
such  rules  shall  govern  ,  .  ,;  lay-offs  or  reduction 
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In  forces,  both  permanent  and  temporary,  due  to 
lack  of  work  or  funds,  ..." 

It  appears  clear  that  the  Port  of  San  Francisco  has  author- 
ity to  reduce  the  work  week  of  its  employees  or  to  layoff  such 
employees  because  of  lack  of  work  or  lack  of  funds. 

Employee  Rights  on  Layoff. 

The  Port  was  transferred  to  the  City  and  County  on  February 
7,  1969,  under  the  provisions  of  1968  California  Statutes, 
Chapter  1333,  and  by  agreement  entered  pursuant  thereto  by  the 
State  and  the  City.  Section  20  of  the  legislation  provides  in 
part: 

"All  persons  actually  employed  in  the  service 
of  the  San  Francisco  Port  Authority  at  the  time 
this  act  takes  effect  .  .  .  shall  be  continued  in 
their  respective  positions  and  shall  continue  to 
hold  their  positions  pursuant  to  the  civil  service 
provisions  of  the  Charter  of  the  City  and  County 
of  San  Francisco  and  they  shall  be  entitled  to  all 
of  the  rights,  benefits,  and  privileges  which  such 
persons  might  have  or  might  have  had,  had  such  per- 
sons been  originally  appointed  to  their  respective 
positions  under  certification  from  the  civil  service 
commission  of  the  City  and  County  of  San  Francisco, 
and  in  the  matter  of  seniority  in  service  of  such 
employees  entitled  to  the  benefits  of  said  civil 
service  provisions  as  herein  provided,  the  seniority 
of  each  employee  shall  be  reckoned  from  his  first 
permanent  appointment  to  employment  under  the  State 
of  California,  .  .  ." 

Reduction  in  force  in  City  service  is  governed  by  Rule  26 
of  the  Rules  of  Civil  Service  Commission  which  provides  in  part; 

"Section  2.   PERMANENT  POSITIONS:  Whenever 
it  becomes  necessary  for  an  appointing  officer  to 
reduce  the  number  of  persons  employed  under  his 
jurisdiction  in  permanent  positions  in  any  class, 
such  persons  shall  be  laid  off  or  relieved  from 
duty  in  the  inverse  order  of  their  certification 
in  his  jurisdiction  and  shall  be  entitled  to  such 
rights  as  are  provided  in  Section  5  of  this  rule, 
and  subject  also  to  the  right  to  displace  an 
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employee  with  lesser  service  as  provided  in 
Section  1  hereof;  ..." 

Section  1  of  Rule  26  provides  that  a  permanent  Civil 
Service  employee  who  has  completed  five  years  of  service  shall 
have  the  right,  with  the  approval  of  the  Civil  Service  Commis- 
sion, to  displace  an  employee  with  less  than  five  years  service 
in  that  classification  in  another  department. 

It  appears  clear  from  the  legislation  transferring  the 
Port  that  the  transferred  employees  are  entitled  to  all  the 
rights,  benefits  and  privileges  of  the  Civil  Service  provisions 
of  the  Charter  and  in  the  same  manner  they  are  subject  to  those 
same  provisions  except  where  the  legislation  or  agreement 
expresses  a  different  intent.  The  legislation  and  agreement  does 
not  specify  that  the  transferred  employees  retain  layoff  rights 
under  the  State  system. 

It  is  therefore  ray  opinion  that  the  transferred  employees 
are  entitled  to  and  subject  to  the  provisions  of  Section  26  of 
the  Rules  of  the  Civil  Service  Commission.  Under  that  rule  if 
there  is  a  reduction  in  force  the  employee  with  the  least  senior- 
ity in  the  class  shall  be  laid  off  first.   If  such  employee  has 
completed  at  least  five  years  of  service  under  permanent  appoint- 
ment, he  shall  have  the  right  with  the  approval  of  the  Civil 
Service  Commission  to  displace  an  employee  with  less  than  five 
years'  service  in  another  department.  The  seniority  of  the  Port 
employee  shall  be  computed  fron  his  first  appointment  to  State 
employment  as  provided  in  Section  20  of  the  above  quoted  legis- 
lation. 

Very  truly  yours, 


THOMA.S  M.  O'CONNOR 
City  Attorney 
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September  1,  1971 

DOCUMENTS  OGFT. 

SAN    FTvANCISCO 
PUBLIC    LIBRARY 

Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Clarification  of  City  Attorney 

Opinion  No.  71-30  dated  May  10,  1971, 
Regarding  Employment  Rights  of 
Employees  Assigned  to  Airport  Department 

Dear  Mr,  Albert: 

This  is  in  reply  to  yoxir  letter  with  attached  correspond- 
ence from  John  A.  Kidder,  Business  Representative  of  the  Profes- 
sional and  Tectuiical  Engineers  Association,  Local  17,  requesting 
an  interpretation  of  my  opinion  entitled  "Employment  Rights  of 
Employees  Assigned  to  Airport  Department"  (City  Attorney  Opinion 
No.  71-30,  dated  May  10,  1971).  In  particular,  Mr.  Kidder  makes 
the  following  conclusion  with  respect  to  rights  of  Airport 
employees: 

"It  is  our  position  that  in  actual  applica- 
tion, the  Public  Utilities  Commission  is  required 
to  solicit  all  airport  personnel,  with  the  appro- 
priate rights,  for  any  personnel  changes  made  by 
the  P.U.C.  where  seniority  rights  apply," 

In  your  prior  request  for  opinion  one  of  the  questions 
asked  was  whether  permanent  employees  of  the  Airports  Commission 
with  previous  service  with  the  Public  Utilities  Commission  retained 
rights  in  the  Public  Utilities  Commission  other  than  those  rights 
involved  in  layoff  (page  3,  Opinion  No.  71-30).   I  concluded  that: 

"  .  .  ,  ,  such  a  permanent  employee  shall 
retain  the  same  civil  service  rights  with  the 
Public  Utilities  Commission  as  though  the  trans- 
fer had  not  been  effected.  Those  benefits  are 
in  addition  to  layoff  rights  granted  by  Section 
137.6  of  the  Charter," 
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Section  137,6  of  the  Charter  provides  that  any  permanent 
civil  service  appointee  who  was  assigned  to  the  Airport  Depart- 
ment under  the  Public  Utilities  Comniission  immediately  prior  to 
the  transfer  "shall  be  continued  without  loss  in  civil  service 
rights  as  an  appointee  of  the  Airport  Department."  The  trans- 
ferred employees  had  certain  civil  service  rights  as  employees 
of  the  Public  Utilities  Commission  including  seniority  rights 
within  that  department.  Section  137.6  of  the  Charter  assures 
that  the  transferred  employees  shall  continue  employment  with 
the  Airports  Commission  without  loss  of  civil  service  rights. 
Since  such  transferees  enjoyed  civil  service  seniority  rights 
in  the  Public  Utilities  Commission  prior  to  the  transfer,  this 
right  must  be  recognized  by  the  Public  Utilities  Commission  when- 
ever personnel  changes  occur  within  that  department  which  would 
affect  the  seniority  of  the  transferred  employees. 

Very  truly  yours. 


THOIJAS  M.  O'CONNOR 
City  Attorney 
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IjOCUMENTS  DCPT^ 
SAN   FRANCISCO 

Mr.  Harry  Albert  PUBUC  UBRAR 

Acting  General  Manager,  Personnel 

151  City  Hall 

San  Francisco,  California  94102 

Subject:   Civil  Service  Conmission  Procedure 

on  Hearing  an  Appeal  from  a  Dismissal 
Pursuant  to  Charter  Section  154 

Dear  Mr,  Albert: 

This  is  in  response  to  your  inquiry  in  which  you  request 
advice  on  a  disciplinary  matter  now  pending  before  the  Civil 
Service  Commission.  The  appeal  is  sought  by  an  S102  Conductor 
after  he  had  received  a  hearing  under  Charter  Section  154  by  the 
General  Manager  of  Public  Utilities,  The  attorneys  for  the  dis- 
missed employee  contend  that  he  is  entitled  to  a  hearing  de 
novo,  including  oral  testimony  and  the  taking  of  testimony  of 
witnesses.   The  attorneys  contend  that  the  case  of  Denton  v. 
City  and  County  of  San  Francisco.  119  Cal.App.2d  369,  supports 
their  demand. 

Disciplinary  hearings  are  conducted  pursuant  to  Charter 
Section  154.   Under  the  requirements  of  that  section  the  appoint- 
ing officer  publicly  heard  the  charges  and  dismissed  the  accused. 
The  dismissed  employee  appealed  to  the  Civil  Service  Commission. 

With  reference  to  the  appeal.  Charter  Section  154  states, 
in  part,  as  follows: 

"The  appeal  and  all  proceedings  shall  be  in 
writing  and  shall  briefly  state  the  grounds  there- 
for.  The  civil  seirvice  commission  shall  examine 
into  the  case  and  may  require  the  appointing  offi- 
cer to  furnish  a  record  of  the  hearing  and  may 
require  in  writing  any  additional  evidence  it  deems 
material,  and  may,  thereupon,  make  such  decision 
as  it  deems  just. 
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The  Civil  Service  Commission  has  promulgated  Rule  29  to 
govern  suspensions  and  dismissals.  The  identical  language  from 
Section  154  quoted,  supra,  is  incorporated  into  the  rule.   Sec- 
tion 3  of  Rule  29  provides  the  form  and  grounds  for  appeal. 
Section  3  states  that  the  appeal  must  be  in  writing  and  that 
newly  discovered  evidence  must  be  stated  in  substance  and  names 
and  addresses  of  new  witnesses  given. 

Neither  the  Charter  nor  the  rule  provides  for  a  hearing 
de  novo  before  the  Civil  Service  Commission  but  both  require 
that  everything  to  tha  Civil  Service  Commission  be  in  writing. 

The  case  of  Denton  v»  City  and  County  of  San  Francisco, 
supra ,  did  not  state  that  a  dismissed  employee  had  a  right  to  a 
hearing  de  novo  nor  is  it  authority  for  the  Civil  Service  Commis- 
sion to  conduct  a  hearing  de  novo.  What  the  Denton  case  held 
was  that  the  Civil  Service  Commission  acts  de  novo  in  the  sense 
that  it  is  empowered  to  exercise  its  independent  judgment  on  the 
evidence  and  to  disagree  with  the  determination  made  by  the 
appointing  officer  and  to  substitute  its  own  decision.   (See 
pp.  375,  379.)  Acting  de  novo  in  this  sense  does  not  require  a 
trial  de  novo  and  the  hearing  of  oral  testimony  and  the  reception 
of  such  testimony  would  be  in  direct  violation  of  the  provisions 
of  Section  154  of  the  Charter.   In  the  Denton  case  the  Civil 
Service  Commission  did  not  hear  the  matter  de  novo  but  reached  a 
different  conclusion  from  the  appointing  officer.   In  upholding 
the  Commission  in  the  Denton  case,  the  court  stated  that  it  acts 
de  novo  and  cited  that  portion  of  Charter  Section  154  as  quoted 
above. 

You  are  therefore  advised  that  the  Civil  Service  Commis- 
sion is  not  required  to  conduct  a  trial  de  novo  in  appeals  from 
Charter  Section  154  hearings. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Documents  dept. 
SAN    FRANCISCO 
PUBLIC   LIBRARY 


Mr.  Robert  J,  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Legality  of  Delegating  Power  to 
Neighborhoods  to  Enact  Parking 
Restrictions 

Dear  Mr,  Dolan: 

This  is  in  response  to  your  lettP.r  of  September  3,  1971, 
in  which  you  inquire  as  to  the  legality  of  a  proposed  ordinance 
empowering  various  San  Francisco  neighborhood  associations  to 
enact  parking  restrictions  favoring  residents,  subject  to  the 
approval  of  the  Board  of  Supervisors. 

Section  22507  of  the  Vehicle  Code  of  the  State  of  Cali- 
fornia provides  as  follows: 

"§22507.  Local  parking  regulations 

"Local  authorities  may  by  ordinance  or  reso- 
lution prohibit  or  restrict  the  parking  or  standing 
of  vehicles  on  certain  streets  or  highways,  or 
portions  thereof,  during  all  or  certain  hours  of 
the  day.  With  the  exception  of  alleys,  no  such 
ordinance  or  resolution  shall  apply  until  signs  or 
markings  giving  adequate  notice  thereof  have  been 
placed." 

This  power  and  function  of  the  Board  of  Supervisors  may 
not  be  delegated  except  to  the  extent  that  it  has  been  held  that 
the  Board  may  formulate  a  general  plan  of  parking  restrictions, 
leaving  a  municipal  administrative  agency  the  specific  applica- 
tion of  these  restrictions,   Borham  v.  Graham  (1935)  4  CalcApp,2d 
331;  Gould  v.  Western  Dairy  Pro(i»:ts,  Inc.  0^936)  12  Cal,App,2d 
188,   However,  there  is  no  autTiority  in  law  for  the  delegation 
of  this  power  and  function,  in  whole  or  in  part,  to  private  indi- 
viduals or  associations  who  are  not  responsible  to  either  the 
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municipal  government  or  the  people  of  San  Francisco*   (See: 
Tax  Factors.  Inc.  v.  County  of  Marin,  20  Cal.App.2d  858; 
Webster  v.  Board  of  Fducation.  14(rTal.  331;  Crittenden  v. 
Superior  Court.  61  Cal.2d  565.) 

You  are  accordingly  advised  that  the  Board  of  Supervisors 
has  no  legal  authority  to  enact  the  proposed  legislation. 

Very  truly  yours. 


THOM.\S  M.  O'CONNOR 
City  Attorney 
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docum?:nts  dept. 
SAN    FKANCISCO 
pUBUr.   LIBRARY 

Mr.  Robert  J.  Do Ian,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Proposed  I,egislation  Providing  for 

Payment  to  Volunteer  Deputy  Registrars 

Dear  Mr,  Dolan: 

This  is  in  response  to  your  request,  on  behalf  of 
Supervisor  Ronald  Pelosi,  that  this  office  draft  and  submit  to 
him  legislation  which  will  provide  for  payment  by  the  City  and 
County  to  volunteer  deputy  registrars  of  voters. 

It  is  the  express  policy  of  the  State  Legislature  that 
voter  registrations  be  promoted  and  encouraged,   (Elec.  Code, 
§  201.)  To  maintain  registration  at  a  high  level.  Section  201 
provides  that  county  officers  charged  with  the  duty  of  conduct- 
ing elections  establish  registration  places  throughout  the 
county  for  the  convenience  of  persons  desiring  to  register  and 
enlist  the  support  and  cooperation  of  interested  citizens  and 
organizations,  and  deputize  as  registrars  qualified  citizens 
in  such  a  way  as  to  cover  most  effectively  every  section  of 
the  county.   In  1965  and  again  in  1967,  to  further  the  purposes 
of  Section  201,  said  section  was  amended  to  permit  the  govern- 
ing body  of  any  county,  city,  city  and  county,  district  or  other 
public  agency,  to  authorize  and  assign  any  of  its  officers  or 
employees  to  become  deputy  registrars  of  voters  and  to  register 
qualified  citizens  on  any  premises  owned  or  controlled  by  such 
public  agencies  during  the  regular  working  hours  of  such  offi- 
cers or  employees;  provided  that  with  the  exception  of  firemen, 
any  compensation  to  which  said  officer  or  employee  may  be 
entitled  to  in  payment  for  the  services  of  such  officer  or 
employee  as  a  deputy  registrar  may  be  paid  by  the  authority 
^  which  appointed  such  officer  or  employee  as  a  deputy  registrar 
to  the  public  agency  which  regularly  employs  such  officer  or 
employee. 
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Reading  Section  201  of  the  Elections  Code  as  a  whole, 
it  is  my  opinion,  that  the  provisions  thereof  recognizing  the 
fact  that  compensation  may  be  paid  for  services  as  a  deputy 
registrar,  coupled  with  the  duty  on  election  officials  to 
"deputize  as  registrars  qualified  citizens  in  such  a  way  as  to 
cover  most  effectively  every  section  of  the  county"  provide 
ample  authority  for  the  Registrar  of  Voters  of  the  City  and 
County  of  San  Francisco  to  pay  volunteer  deputy  registrars  of 
voters,  provided,  of  course,  funds  are  appropriated  for  the 
purpose, 

VexTT  truly  yours. 


THOmS  M.    O'CONNOR 
City  Attorney 


{ 
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DOCUMENTS  DCPT. 

SAN    FRANCISCO 
PUBLIC   LIBRARY 

Mr.  Nathan  B.  Cooper 

Controller 

109  City  Hall 

San  Francisco,  California  94102 

Subject:  Executive  Order  No.  11615;  Effect 
Thereof  Upon  Seniority  Increments 
for  City  and  County  Employees 

Dear  Mr.  Cooper: 

This  is  in  response  to  your  request  for  advice  with 
respect  to  the  effect,  if  any,  of  Executive  Order  No.  11615  upon 
the  payment  of  seniority  increments  to  City  and  County  employees 
pursuant  to  the  provisions  of  the  1971  Salary  Standardization 
Ordinance . 

The  Salary  Standardization  Ordinance  for  the  fiscal  year 
1971-1972  was  adopted  by  the  Board  of  Supervisors  pursuant  to 
the  provisions  of  Section  151  of  the  Charter.   (Ordinance  No. 
65-71,  adopted  March  15,  1971,  effective  July  1,  1971.)   Section 
151  ot  the  Charter  provides^  in  part,  that:   "for  those  classi- 
fications of  employment  in  which  the  practice  is  customary,  the 
proposed  schedule  of  compensation  shall  provide  for  minima, 
interm.ediate,  and  maxima  salaries  and  for  a  method  of  advancing 
the  salaries  of  employees  from  the  mininim  to  the  intermediate 
and  to  the  maximum  with  due  regard  to  seniority  of  service „"   In 
compliance  with  this  mandate  of  Section  151,  the  schedules  of 
compensation  set  forth  in  the  1971-1972  Salary  Standardization 
Ordinance  provide  for  mininia,  intermediate  and  maxima  salaries 
and  for  a  method  of  advancing  the  salaries  of  employees  from  the 
minimum  to  the  intermediate  and  to  the  maximum  with  due  regard 
to  seniority  of  service.   (§  IX,  Ordinance  No.  65-71.)   In 
general,  Section  IX  provides  that  salary  advances  shall  be  on  the 
basis  of  service  in  the  class,  either  at  six  months  or  one  year 
intervals,  and  shall  accrue  and  become  due  and  payable  on  the 
first  day  of  the  month  follov/ing  completion  of  the  required  serv- 
ice as  a  permanent  employee  in  the  class.  Thus,  at  any  given 
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point  in  time  subsequent  to  July  1,  1971,  employees  in  any  given 
class  may  be  receiving  different  rates  of  compensation,  ranging 
from  the  minimum  rate  to  the  maximum  rate  for  such  class  as  set 
forth  in  the  schedules  of  compensation  contained  in  the  1971 
Salary  Standardization  Ordinance,  based  solely  upon  the  length 
of  time  served  as  a  permanent  employee  in  said  class,  and  during 
the  balance  of  the  fiscal  year  1971-1972  the  rate  of  compensation 
of  any  given  employee  receiving  l^ss  than  the  maximum  rate  estab- 
lished by  said  ordinance  for  his  class  could  be  advanced  solely 
upon  the  same  basis. 

Turning  now  to  Executive  Order  No,  11615,  Section  1(A) 
thereof  provides  as  follows  with  reference  to  wages  and  salaries: 

"...  wages  and  salaries  shall  be  stabil- 
ized ,  .  ,  at  levels  not  greater  than  the  highest 
of  those  pertaining  to  a  substantial  volume  of 
actual  transactions  by  each  individual,  business, 
firm  or  other  entity  of  any  kind  during  the  30-day 
period  ending  August  14,  1971,  for  like  or  similar 
services.  ..." 

On  August  20,  1971,  the  Office  of  Emergency  Preparedness 
issued  Economic  Stabilization  Reg,  No.  1  to  promulgate  initial 

fuidance  and  procedures  for  implementing  Executive  Order  No, 
1615,  With  reference  to  wages  and  salaries.  Sections  2(b)  and 
3(c)  thereof  provide,  in  part,  as  follows: 

"Sec,  2(b),  No  employer  shall  pay  and  no 
employee  shall  receive  a  wage,  salary  or  other  form 
of  compensation  at  a  rate  higher  than  that  paid  or 
received  or  in  effect  during  the  base  period  .  ,  . 
Such  remuneration  shall  be  based  upon  a  substantial 
number  of  actual  transactions  for  services  of  like 
or  similar  nature,  .  ,  ," 

"Sec,  3(c)  .  ,  .  routine  in-grade  increases  not 
in  effect  on  or  before  August  14,  1971,  are  not 
permitted,  ,  ,  ," 

The  "base  period"  is  defined  as  including  the  period 
from  July  16,  1971,  through  August  14,  1971„   (E.  S,  Reg.  No.  1, 
Sec,  6(a)(1),) 

Applying  the  provisions  of  Section  1(A)  of  Executive 
Order  No,  11615  and  the  provisions  of  Section  2(b)  of  Economic 
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Stabilization  Reg.  No.  1  to  the  situation  herein,  it  is  my 
opinion  that  a  valid  argument  could  be  made  that  said  Executive 
Order  does  not  prohibit  the  paymemt  of  seniority  increments  to 
City  and  County  employees  as  provided  in  the  1971  Salary  Stand- 
ardization Ordinance  if  the  wage  or  salary  paid  to  any  employee 
thereunder  is  not  greater  than  the  highest  vage  or  salary  paid 
by  the  City  and  County  during  the  base  period  to  a  substantial 
number  of  employees  for  like  or  similar  services;  i.e., 
employees  in  the  same  classification.   During  the  base  period 
herein  (July  16,  1971,  through  August  14,  1971),  the  schedule 
of  compensation,  including  seniority  increments,  set  forth  in 
the  1971  Salary  Standardiz-stion  Ordinance >  were  paid,  received 
and  in  effect  with  respect  to  a  substantial  number  of  actual 
transactions  for  services  of  like  or  similar  nature. 

The  provisions  of  Section  3(c)  of  Economic  Stabilization 
Regulation  No,  1  that:   "routine  in-grade  increases  net  in 
effect  on  or  before  August  14,  1971,  are  not  permitted,"  would 
not,  in  my  opinion,  unequivocally  preclude  such  payment  to  City 
and  County  employees  since  such  in-grade  increases  in  the  present 
instance  were  in  effect  as  of  July  1,  1971,  the  effective  date  of 
the  1971  Salary  Standardization  Ordinance.   Statutes  should  be  so 
construed,  if  practicable,  that  one  section  will  not  defeat  or 
destroy  another,  but  explain  and  support  it,   (Bernier  v„  Bernier, 
147  U.S.  242,  37  LoEd.  152,  13  S.Ct,  244.)   Furthermore,  if  the 
aforesaid  provisions  of  Section  3(c)  appear  to  create  an  ambigu- 
ity, the  intent  of  the  legislature  may  be  gathered  from  statutes 
relating  to  the  same  subject  matter;  ioe,,  statutes  in  pari 
materia,   (2  Sutherland,  Statutory  Construction,  3rd  Ed.  529, 
530.) 

In  this  respect  the  basic  authority  for  Executive  Order 
No.  11615  and  EcS.  Regulation  No.  1  is  the  Economic  Stabiliza- 
tion Act  of  1970.  The  language  of  the  1970  Act  is  similar  to 
language  used  in  legislation  in  both  World  War  II  and  the  Korean 
conflict  in  order  to  enable  the  President  to  deal  with  inflation 
(Stabilization  Act  of  1942,  56  Stat.  765;  Defense  Production  Act 
of  1950,  64  Stat.  798c)   In  a  case  dealing  with  the  regulations 
adopted  pursuant  to  the  Defense  Production  Act  of  1950,  the 
United  States  Supreme  Court  after  pointing  out  that  the  1950  Act 
was  modeled  on  the  Stabilization  Act  of  1942,  stated:   "to  read 
the  Defense  Production  Act  of  1950  without  reference  to  this 
model  is  to  read  it  out  of  the  context  in  which  Congress  enacted 
it,"   (Allen  v.  Grand  Central  Aircraft  Co. .  347  U.S.  535,  541, 
98  L,Ed.  933,  940,  74  S.Ct.  745;  see  also:   United  States  v. 
Excel  Packing  Co.,  Inc..   210  F.2d  596.)  The  regulations  adopted 
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under  both  the  prior  Acts  were  also  similar  and  permitted  salary 
increases  made  in  accordance  with  the  terms  of  a  salary  agreement 
or  rate  schedule  and  as  the  result  of  the  operation  of  an  estab- 
lished plan  of  salary  increases  based  on  length  of  service.  The 
reenactment  of  a  statute  without  substantial  change  could  amount 
to  an  implied  legislative  approval  of  a  construction  placed  upon 
it  by  executive  officers „  (Old  Colony  R.  Co.  Vo  Commissioner  of 
Internal  Revenue,  28A  U.S.  552,  76  L'.Ed.  484,  525  S.Ct.  211.) 

Accordingly,  it  could  be  argued  that  the  foregoing  analysis 
and  interpretation  of  the  provisions  of  the  Economic  Stabiliza- 
tion Act  of  1970,  Executive  Order  No.  11615,  and  Economic  Stabil- 
ization Regulation  No.  1  with  respect  to  seniority  increments  for 
employees  of  the  City  and  County  is  vrilid  in  that  the  Congress  in 
reenacting  legislation  relating  to  the  seme  subject  matter 
impliedly  approved  the  exclusion  of  ssniority  increments  made  in 
accordance  with  the  tercis  of  a  salary  rate  schedule  as  had  been 
the  case  in  the  regulations  relating  to  both  the  prior  Acts. 

In  view  of  the  foregoing,  I  believe  that  you  should  request 
a  ruling  from  the  Office  of  Emergency  Preparedness  with  reference 
to  this  matter. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


•i    r:-  :i\kc 
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DOCUMrrNTS  DCPT. 
SAN    FrlA.'iCISCO 

Mr.  Robert  J.  Dolan,  Clerk  public  library 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Jurisdiction  of  the  Board  of  Permit 
Appeals  to  Modify  Building  Design 
Changes  on  Appeal 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion  as 
to  the  authority  of  the  Board  of  Permit  Appeals  to  accept  the 
filing  of  new  plans  in  its  review  of  a  building  permit  applica- 
tion disapproved  by  the  City  Planning  Commission. 

The  San  Francisco  Building  Code  requires  that  definitive 
plans  be  filed  with  an  application  to  erect  a  new  building  and 
that  once  this  application  has  been  received  it  is  first  for- 
warded to  the  Department  of  City  Planning  for  processing.   In 
the  instant  case  the  permit  application  together  with  the  plans 
were  reviev7ed  and  considered  by  the  City  Planning  Commission  and 
as  a  result  the  permit  application  was  disapproved.   Subsequent 
to  that  date  an  appeal  was  filed  to  the  Board  of  Permit  Appeals. 

The  applicable  sections  of  the  City  Charter  are  quoted 
in  part  as  follows : 

Section  24  of  City's  Charter  provides  in  part  as  follows: 

"Permits  and  licenses  shall  be  issued  by 
the  departments  as  designated  by  ordinance, 
only  after  formal  application  for  such  permit 
or  license.   No  such  permit  or  license  that  is 
dependent  on  or  affected  by  the  zoning,  set- 
back or  other  ordinances  of  the  city  and  county 
administered  by  the  city  planning  commission 
shall  be  issued  except  on  the  prior  approval  of 
the  city  planning  commission.   If  any  application 
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for  a  permit  or  license  is  denied  by  the  depart- 
ment authorized  to  issue  same,  the  applicant  may 
appeal  to  the  board  of  permit  appeals." 

Section  39  of  City's  Charter  provides  in  part  as  follows: 

"Such  board  shall  hear  the  applicant,  the 
permitholder ,  or  other  interested  parties,  as 
well  as  the  head  or  representative  of  the  depart- 
ment issuing  or  refusing  to  issue  such  license 
or  permit,  or  ordering  the  revocation  of  same. 
After  such  hearing  and  such  further  investigation 
as  the  board  may  deem  necessary,  it  may  concur  in 
the  action  of  the  department  authorized  to  issue 
such  license  or  permit ,  or ,  by  the  vote  of  four 
members,  may  overrule  the  action  of  such  depart- 
ment and  order  that  the  permit  or  license  be 
granted,  restored  or  refused." 

The  City's  Charter  is  both  a  grant  of  power  and  a  limita- 
tion of  power  at  the  same  time.   The  City  Planning  Commission 
obtains  its  power  to  review  building  permit  applications  pursu- 
ant to  the  provisions  of  Section  24  of  City's  Charter  quoted 
above  and  the  same  section  does  provide  for  an  appeal  to  the 
Board  of  Permit  Appeals, 

Further,  Section  39  of  the  Charter  which  creates  the  Board 
of  Permit  Appeals  authorizes  the  said  Board  to  concur  in  the 
action  of  the  department  or,  by  the  vote  of  four  members,  to 
overrule  the  action  of  such  department  and  order  that  the  permit 
be  granted.  This  language  is  a  limitation  on  the  jurisdiction 
of  the  Board  of  Permit  Appeals  to  act  and  as  such  the  Board 
would  have  no  power  to  accept  new  plans  on  appeal  and  authorize 
a  permit  for  the  construction  of  a  building  where  the  new  plans 
have  not  been  reviewed  and  acted  upon  by  the  City  Planning  Com- 
mission pursuant  to  Section  24  of  City's  Charter, 

Very  truly  yours , 


THOW.S  M.  0'C01>IN0R 
C^ty  Attorney 
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DOCUMENTS  DEFT. 

SAN  FUAr;cisco 

PUBLIC   LIBRARY 


Mr.  Joseph  J.  Botka 

Chief  Probation  Officer 

Juvenile  Probation  Office 

375  Woods ide  Avenue 

San  Francisco,  California  94127 

Subject:   Jurisdiction  of  Juvenile  Court 

to  Order  the  Ability  for  Authorizing 
Medical  Care  for  Dependent  Children 
in  the  Department  of  Social  Services 

Dear  Mr.  Botka: 

This  is  in  reply  to  your  letter  of  September  13,  1971, 
wherein  you  request  an  opinion  on  whether  the  Juvenile  Court 
by  order  may  place  in  the  Department  of  Social  Services, 
instead  of  the  Probation  Officer,  the  authority  for  authorizing 
medical  care  for  dependent  children  of  the  Court  who  are  com- 
mitted to  the  care  and  custody  of  the  Department  of  Social 
Services  for  placement,  supervision  and  planning. 

In  conjunction  with  the  question  presented,  you  cite 
Sections  727(d),  739(c)  and  576.5  of  the  California  Welfare 
and  Institutions  Code  and  Section  20.8  of  the  San  Francisco 
Administrative  Code  which  are  set  forth  in  the  stated  order  next 
below: 

"§  727,  Order  for  care,  supervision  custody, 
maintenance  and  support  of  dependent 
child. 

"when  a  minor  is  adjudged  dependent  child 
of  the  court,  on  the  ground  that  he  is  a  person 
described  by  Section  609,  the  court  may  make  any 
and  all  reasonable  orders  for  the  care,  super- 
vision, custody,  conduct,  maintenance,  and  support 
of  such  minor.  Including  medical  treatment  subject 
to  fuvtb-er  order  of  the  court. 
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"The  court  may  order  the  care,  custody,  con- 
trol and  conduct  of  such  minor  to  be  under  the 
supervision  of  the  probation  officer  or  may  commit 
snch   minor  to  the  care,  custody  and  control  of: 
(Emphasis  added,) 

*  *  * 

"(d)  Any  other  public  agency  organized  to 
provide  care  for  needy  or  neglected  children." 

*  *  * 

"$  739.   Medical,  surgical  or  dental  care;  recom- 
mendation of  physician;  court  order; 
release  of  information 

*  *  * 

"(c)  Whenever  a  ward  or  dependent  child  of 
the  juvenile  court  is  placed  by  order  of  the  court 
within  the  care  and  custody  or  under  the  supervi- 
sion of  the  probation  officer  of  the  county  in 
which  the  ward  or  dependent  child  resides  and  it 
appears  to  the  court  but  there  is  no  parent ,  guar- 
dian, or  person  standing  in  loco  parentis  capable 
of  author iziv'g  or  willing  to  authorize  medical, 
surgical,  dental,  or  other  remedial  care  or  treat- 
ment for  the  ward  or  dependent  child,  the  court  may, 
after  due  notice  to  the  parent,  guardian,  or  person 
standing  in  loco  parentis,  if  any,  order  that  the 
probation  officer  may  authorize  such  medical, 
surgical,  dental,  or  other  remedial  care  for  the 
ward  or  dependent  child,  by  licensed  practitioners, 
as  may  from  time  to  time  appear  necessary," 

Vf  *  * 

"§  576.5  Delegation  of  certain  duties  of  proba- 
tion officer 

"The  board  of  supervisors  may  delegate  to  the 
county  welfare  department  all  or  part  of  the  duty 
of  the  probation  officer  concerning  dependent 
children  described  in  Section  600. 

*  *  * 
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"Sec.  20.8.  Dependent  children- -Responsibility 
of  care  conferred  on  public  welfare 
department;  exception  as  to  juvenile 
court 

"Pursuant  to  section  61.1  of  the  Charter,  in 
addition  to  the  powers  and  authority  now  conferred 
on  the  public  welfare  department  by  law  or  by 
ordinance,  the  board  of  supervisors  does  hereby 
confer  on  the  public  welfare  department  the  follow- 
ing duties  and  functions: 

"The  right  and  responsibility  of  securing  or 
providing  for  the  care  of  dependent  children  and 
for  the  treatment  of  children  in  danger  of  becoming 
dependent,  neglected  or  delinquent  in  need  of  such 
services;  provided,  that  nothing  herein  is  to  be 
construed  to  prevent  the  juvenile  court  from  exer- 
cising its  jurisdiction  in  any  cases  requiring  such 
action." 

When  reading  Welfare  and  Institutions  Code  Section  727(d) 
alone,  it  would  appear  that  the  Juvenile  Court  has  the  jurisdic- 
tion to  order  that  dependent  children  be  committed  to  the  care 
and  custody  of  the  Department  of  Social  Services  with  authority 
to  authorize  medical  treatment  for  them. 

Moreover,  it  would  appear  that  the  duties  of  the  Proba- 
tion Officer  pursuant  to  Welfare  snd  Institutions  Code  Section 
739(c)  may  be  delegated  by  the  Juvenile  Court  to  the  Department 
of  Social  Services  by  virtue  of  Welfare  and  Institutions  Code 
Section  575.5  and  San  Francisco  Administrative  Code  Section  20.8, 
since  the  only  limitation  on  Section  20.8  is  the  exercise  of 
jurisdiction  by  the  Juvenile  Court  itself  when  such  is  required. 

In  view  of  the  above,  I  am  of  the  opinion  that  the  Juvenile 
Court  by  order  may  place  the  authority  for  authorizing  medical 
care  for  dependent  children  in  the  Department  of  Social  Services 
instead  of  the  Probation  Officer. 

Very  truly  yours , 


THOMAS  M.  O'CONtlOR 
City  Attorney 


Letter  Opinion  No.  71-72 


October  18,  1971 

*  DOCUMENTS  DCPT. 

SAN    FT^ANCISCO 
PUBI  IC   LIBRARY 


Mr,  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Elective  Offices;  Alternative 
Methods  to  Assure  Election  of 
Majority  Candidate  Thereto 

Dear  Mr.  Dolan: 

This  is  in  response  to  a  request  of  President  Dianne 
Feinstein  for  advice  as  to  what,  if  any,  legal  alternatives 
exist  at  the  present  time,  or  could  be  provided  in  the  Charter 
or  ordinances  in  the  future,  to  specify  that  a  run-off  election 
shall  be  held  in  the  instance  where  the  number  of  votes  cast 
for  several  candidates  for  a  given  local  public  office  yields 
less  than  a  majority  vote  for  any  one  of  them. 

At  the  present  time,  the  Charter  provides  for  a  general 
municipal  election  to  be  held  in  November  in  each  odd-numbered 
year  (Section  174)  and  State  law  provides  for  a  general  election 
to  be  held  in  November  in  each  even-numbered  year  (Elections 
Code,  $23)  and  a  primary  election  to  be  held  in  June  in  each 
even-numbered  year.   (Elections  Code,  $26.) 

The  Charter  further  provides  that  all  of  the  elective 
officers  of  the  City  and  County  shall  be  elected  at  either  a 
general  municipal  election  or  a  general  election  (Section  5)  and 
State  law  provides  that  the  person  who  receives  a  plurality  of 
the  votes  cast  for  any  office  is  elected  to  that  office  in  any 
election  except  an  election  for  which  different  provision  is 
made  by  charter.   (Elections  Code,  $18700.)  Accordingly,  it 
would  be  necessary  to  amend  the  Charter  in  order  to  assure  the 
election  of  a  majority  candidate  to  any  elective  office  of  the 
City  and  County  in  any  given  election. 

Among  the  alternatives  that  come  to  mind  are: 
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(1)  A  primary  nominating  election  preceding  any  general 
municipal  or  general  election  at  which  the  elective  officers  of 
the  City  and  County  are  to  be  elected  to  determine  the  identity 
of  the  two  candidates  for  any  such  office  whose  names  shall 
appear  on  the  ballot  at  the  next  succeeding  general  municipal  or 
general  election. 

(2)  A  run-off  election  following  a  general  municipal  or 
general  election  between  the  two  candidates  receiving  the 
greatest  nuonber  of  votes  for  any  office  to  be  filled  at  such 
election  in  the  event  no  candidate  for  such  office  receives  a 
majority  of  all  votes  cast  for  such  office  at  such  election. 

(3)  Changing  the  time  of  the  general  municipal  election 
from  November  in  the  odd-numbered  years  to  November  in  the  even- 
numbered  years  and  providing  for  the  primary  election  in  June 

in  even-numbered  years  to  serve  as  a  primary  nominating  election 
to  determine  the  identity  of  the  two  candidates  for  any  elective 
office  whose  names  are  to  appear  on  the  ballot  at  the  next  suc- 
ceeding general  election. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No*  71-73 


October  21,  1971 


DOCUMENTS  DePT. 
SAN    FRANCISCO 
PUBLIC   LIBRARY 


Honorable  Dianne  Feinstein,  President 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Effect  of  Residence  Ordinance  on 

Employees  Who  Entered  Into  Contracts 
to  Purchase  Homes  Outside  of  San 
Francisco  Prior  to  the  Effective 
Date  of  said  Ordinance 

Dear  Supervisor  Feinstein; 

This  is  in  reply  to  your  request  for  opinion  as  to  the 
status  of  employees  who  are  in  the  process  of  purchasing  a 
home  outside  of  San  Francisco  on  the  effective  date  of  the 
amendment  to  the  residence  ordinance.   (§16.99,  San  Francisco 
Admin.  Code.) 

The  residence  ordinance  was  amended  by  the  Board  of 
Supervisors  and  became  effective  on  August  6,  1971.  The  amend- 
ment generally  provides  that  all  persons  appointed  to  offices 
or  employments  in  the  city  and  county  shall  continue  to  be,  or 
shall  become  and  remain,  residents  of  the  city  and  county 
during  the  incumbency  of  their  office  or  period  of  employment. 
Prior  to  the  amendment ,  City  employees  were  authorized  to  live 
within  30  airline  miles  from  City  Hall.   Excepted  from  the  pro- 
visions of  the  ordinance  are  those  City  employees  who  were 
residing  outside  the  city  and  county  on  the  effective  date  of 
the  amendment  (§16.99-6,  San  Francisco  Admin.  Code)  and  those 
employees  who  were  assigned  to  positions  which  require  their 
daily  presence  outside  the  city  and  county  (§16.99-3,  San 
Francisco  Admin.  Code).  A  "resident"  is  defined  in  the  ordi- 
nance as  "one  who  actually  lives  within  the  city  and  county  and 
maintains  an  abode  therein  where  such  resident  with  his  family, 
if  any,  customarily  spends  the  night." 
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The  Civil  Service  Commission  is  authorized  under  the 
residence  ordinance  to  grant  permission  to  an  officer  or  an 
employee  to  live  outside  the  city  and  county  on  account  of  the 
ill  health  of  the  officer  or  employee  or  of  his  immediate 
family,   (§16.103,  San  Francisco  Admin.  Code.)  This  is  the  only 
ground  specified  for  an  employee  to  obtain  permission  to  live 
outside  the  city  and  county  and,  therefore,  an  employee  who 
resides  in  San  Francisco  on  the  effective  date  of  the  ordinance 
must  continue  to  reside  therein  unless  authorized  by  the  Civil 
Service  Commission  to  live  outside  the  city  and  county  on  account 
of  health  reasons.   The  ordinance  makes  no  exceptions  for 
employees  who  had  entered  legal  obligations  to  purchase  or  lease 
a  home  outside  of  the  city  and  county  prior  to  the  effective  date 
of  the  ordinance. 

You  have  inquired  if  there  is  some  stage  in  the  purchase 
procedures  that  must  be  completed  prior  to  the  effective  date 
of  the  amendment  to  the  residence  ordinance.  The  purchase  of  a 
home  is  generally  initiated  by  a  contract  of  sale  which  is 
completed  by  delivery  of  a  deed  when  the  conditions  of  escrow 
are  fulfilled.  The  particular  stage  of  the  purchase  procedures 
is  not  determinative  of  the  employee's  right  to  be  exempt  from 
the  residence  ordinance.   The  test  is  whether  or  not  the 
employee  was  a  "resident"  of  the  city  and  county  on  the  effective 
date  of  the  ordinance,  as  that  term  is  defined  within  the  ordi- 
nance.  If  the  employee  is  a  San  Francisco  resident  on  the 
effective  date  of  the  amendment,  then  he  must  continue  that 
residence  during  employment  regardless  of  the  fact  that  he  is 
in  the  process  of  purchasing  a  home  outside  of  San  Francisco. 
This  result  obviously  works  a  severe  hardship  on  those  employees 
who  had  contracted  to  purchase  a  home  outside  of  San  Francisco 
at  a  time  when  it  was  legally  permissible  for  employees  to  reside 
outside  of  the  city  and  county.   However,  this  hardship  can  be 
legally  eliminated  only  by  appropriate  amendment  to  the  ordinance 
excepting  therefrom  those  employees  who  have  entered  a  contract 
to  purchase  a  home  outside  of  San  Francisco  prior  to  the  effec- 
tive date  of  the  amendment. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.    71-74 


October  27,    1971  ooc  dcpt. 

SAr,  ,isco 

PUBLIC  UBR«RY 


Mr,  Joseph  Caverly,  General  Manager 
Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California  94117 

Stibject:  Authority  of  Recreation  and  Park 

Cocmission  to  Lease  Sharp  Park  Golf 
Course  to  Municipality  of  Pacifica 

Dear  Mr.  Caverly: 

This  is  in  response  to  your  letter  requesting  my  opinion 
as  to  the  authority  of  the  Recreation  and  Park  Commission  to 
lease  Sharp  Park  Golf  Course  to  the  municipality  of  Pacifica  or 
to  a  private  concessionaire. 

You  are  referred  to  my  Opinion  No.  &5-38-A,  dated  October 
7.  1965,  in  which  I  generally  outline  the  powers  of  the  Commis- 
sion with  relation  to  the  lease  of  golf  courses  and  the 
restrictions  on  that  power. 

In  the  particular  case  of  Sharp  Park  the  Commission  is 
further  subject  to  the  specific  restrictions  and  conditions  con- 
tained in  the  deed  to  the  City  of  a  portion  of  the  Park  from 
Samuel  G.  Murphey  and  Jennie  Stafford  Murphey  dated  June  6, 
1917,  and  recorded  July  23,  1917,  in  the  Official  Records  of  San 
Mateo  County  in  Book  263  of  Deeds  at  page  475,   The  restrictive 
language  in  the  deed  limits  the  use  and  disposition  of  the  prop- 
erty and  includes  forfeiture  provisions.   That  portion  of  the  deed 
reads  as  follows : 

"This  grant  is  made  upon  and  subject  to  and 
in  consideration  of  the  express  condition  that  the 
premises  hereinabove  described  and  hereby  conveyed 
shall  be  used  by  said  City  and  County  of  San 
Francisco  only  for  a  public  park,  or  public  play- 
ground, to  be  known  as  the  'Sharp  Park',  without 
right  to  sell  or  dispose  of  the  same  or  any  part 
thereof  for  private  use,  or  any  use  other  than  as 
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a  public  park,  or  public  playground, 

"And  in  the  event  of  sale  or  other  disposi- 
tion of  said  land  or  any  portion  thereof  by  said 
City  and  County  of  San  Francisco,  for  private 
use,  or  for  any  use  other  than  as  a  public  park 
or  public  playground,  all  of  the  said  property 
hereinabove  described  shall  revert  to  and  become 
the  property  of  the  State  of  California  for  the 
same  purposes  and  subject  to  the  same  conditions 
and  limitations  upon  which  the  same  is  hereby 
conveyed  to  said  City  and  County  of  San  Francisco, 
as  fully  as  if  said  City  and  County  of  San 
Francisco  had  not  been  named  as  grantee  herein, 
and  as  if  said  State  of  California  had  been  named 
herein  as  the  original  and  only  grantee  hereunder. 

"And  in  the  event  of  a  sale  or  other  disposi- 
tion by  said  State  of  California  of  the  said 
property  or  any  part  thereof  for  private  use,  or 
for  any  other  purpose  than  as  a  public  park  or 
public  playground,  all  the  said  property  and 
estate  hereby  conveyed  shall  revert  to  and  become 
the  property  of  said  Samuel  G.  Murphey,  his  heirs 
or  legal  representatives  and  the  title  of  the  said 
Samuel  G.  Murphey,  his  heirs  or  legal  representa- 
tives to  the  whole  of  said  real  property  shall  be 
as  valid  in  such  event  as  if  this  deed  had  never 
been  made." 

The  portion  of  Sharp  Park  subject  to  the  above  restric- 
tions is  described  as : 

"...  all  that  certain  piece,  parcel  or  lot 
of  land  situate,  lying  and  being  in  the  County  of 
San  Mateo,  State  of  California,  and  more  particu- 
larly described  as  follows,  to  wit: 

"A  portion  of  the  San  Pedro  Rancho  described 
as: 

"Beginning  at  a  stake  marked  'No.  24'  on  the 
shore  of  the  Pacific  Ocean,  being  the  southwest 
corner  of  the  tract  of  land  now  or  formerly  belong- 
ing to  Robert  Inches;  thence  running  East  118.40 
chains  to  a  stake  marked  'No.  17';  thence  south 
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31*  20'  East  39.67  chains  to  a  stake  marked  'No. 
21';  thence  North  89'  West  124.70  chains  to  a 
stake  marked  'No,  32',  in  the  southern  end  of 
the  'Laguna  Salada';  thence  North  73*  30'  West  15.13 
chains  to  a  stake  on  the  Pacific  Ocean,  marked  'No. 
23';  thence  North  7*  East  26.28  chains,  along  said 
Ocean  to  the  place  of  beginning  and  containing 
410.36  acres,  more  or  less. 

"Excepting  however  therefrom,  the  following: 

"1,  A  right  of  way  for  a  public  road,  granted 
to  the  County  of  San  Mateo  on  January  31,  1876,  by 
George  F.  Sharp,  et  al, ,  by  deed  recorded  in  the 
office  of  the  Recorder  of  the  County  of  San  Mateo, 
State  of  California,  in  Volume  35  of  Deeds^  page 
147. 

"2.  A  right  of  way  for  a  public  road,  granted 
to  the  County  of  San  Mateo,  on  August  20,  1888,  by 
Honora  Sharp,  by  deed  recorded  in  said  Recorder's 
office  in  Volume  46  of  Deeds,  page  8." 

As  pointed  out  in  Opinion  No.  65 -38 -A,  in  view  of  the 

feneral  restrictions  on  the  power  of  the  Park  Commission  to 
ease  park  property  under  its  control,  I  am  unable  to  advise 
you  on  the  validity  of  a  particular  proposed  arrangement  of 
this  nature  unless  I  am  furnished  with  a  recital  of  the  particu- 
lar terms  and  conditions  under  which  the  property  is  proposed 
to  be  leased.  This  caveat  is  especially  compelling  in  the 
instant  case  because  of  the  restrictions  and  forfeiture  provi- 
sions contained  in  the  deed  under  which  the  City  and  County 
acquired  title  to  a  portion  of  the  Sharp  Park  property.  Accord- 
ingly, if  you  will  outline  to  me  the  proposed  terms  and  condi- 
tions of  the  leasing  arrangement  that  is  in  contemplation,  1 
will  be  in  a  position  to  advise  you  further  on  the  subject. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  71-75 


November  1,  1971 

DOCUMENTS  DCPT. 
SAN    FRANCISCO 
PUBLIC  LIBRARY 

Mr.  Nathan  B.  Cooper 

Controller 

Room  109,  City  Hall 

San  Francisco,  California  94102 

Subject:  Market  Street  Bond  Funds;  Use  of 
for  Sidewalk -Basement  Work 

Dear  Mr.  Cooper: 

This  is  in  response  to  your  October  20,  1971,  letter 
requesting  that  you  be  advised  as  to  whether  the  1968  Market 
Street  Reconstruction  and  Improvement  Bond  Fund  may  be  used  to 
pay  the  cost  of  certain  Market  Street  sidewalk-basement  work 
to  be  performed  by  the  City  Contractor  if  the  adjoining  property 
owner  fails  to  perform  the  work  as  provided  in  Resolution  No. 
706-70  of  the  Board  of  Supervisors,  The  purpose  of  the  1968 
Market  Street  bond  proposal,  as  set  forth  in  the  ordinance  call- 
ing the  election,  is  as  follows: 

"...  the  reconstruction  and  improvement 
of  portions  of  Market  Street,  of  portions  of 
streets  intersecting  Market  Street  and  of  street 
areas  in  the  vicinity  of  transit  stations,  includ- 
ing facilities,  fixtures,  equipment,  land,  ease- 
ments, rights  of  way,  and  all  other  works,  property 
and  structures  necessary  or  convenient  for  the 
reconstruction  and  improvement  of  portions  of 
Market  Street,  of  portions  of  streets  intersecting 
Market  Street  and  of  street  areas  in  the  vicinity 
of  transit  stations." 

The  sidewalk-basement  work  in  question  is  generally 
described  in  the  contract  as  follows: 

"...  removing  sidewalk  elevators  and  sky- 
lights, removing  sidewalk  basement  roofs,  removing 
sidewalk  basement  walls,  breaking  up  or  penetrating 
remaining  walls  and  the  basement  floor  to  allow 
normal  water  drainage,  constructing  a  closure  wall 
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at  the  property  line,  and  backfilling  the  existing 
void  space  with  sand." 

Under  the  provisions  of  Resolution  No.  706-70,  the  adjoin- 
ing property  owners  are  required  to  perform  this  work  and,  if  any 
property  owner  fails  to  perform  the  required  work  as  it  relates 
to  his  property,  the  resolution  provides  that  the  City  will  do 
the  work  and  recover  the  cost  from  the  property  owner. 

Although  the  property  owners  are  legally  liable  for  the 
cost  of  the  necessary  work  to  be  performed  in  their  removal 
(the  encroachments  having  been  created  by  the  present  or  prede- 
cessor property  owners),  the  work  is  a  necessary  and  indispens- 
able part  of  the  reconstruction  and  improvement  of  Market  Street 
within  the  terms  of  the  bond  proposal,  it  is  to  be  performed  on 
City  property,  and  it  is  to  be  performed  for  the  benefit  of  the 
public  improvement  and  not  for  the  benefit  of  the  private  prop- 
erty owner. 

You  are  accordingly  advised  that  there  is  no  legal  impedi- 
ment to  the  use  of  the  1968  Market  Street  Bond  Funds  for  the  pay- 
ment of  the  cost  of  the  work  to  the  City  Contractor  in  those  cases 
where  the  property  owner  has  failed  to  perform  the  work  as  pro- 
vided by  Resolution  No.  706-70.  While  the  Resolution  calls  for 
the  cost  of  the  work  to  be  recovered  from  the  property  owner  in 
appropriate  legal  proceedings,  this  fact  does  not  affect  the 
validity  of  the  use  of  the  bond  funds  for  the  work  to  be  per- 
formed . 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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PUBLIC  LISRARY 


Mr,  Robert  J,  Dolan,  elerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Streets:  Control  of  street  Nuisances, 
Religious  orators.  Advertising  Trucks 
and  Bands  on  Trucks 

Dear  Mr.  Do Ian: 

This  is  in  response  to  your  letter,  written  at  the  direc- 
tion of  Supervisor  Peter  Tamaras,  requesting  legislation  to 
control  street  musicians  who,  according  to  the  memorandum 
attached  to  your  letter,  "range  in  variety  from  symphonic  musi- 
cians to  bongo  drummers,  bagpipers  and  religious  advocates  with 
bells  and  drums"  and  "religious  orators  who  use  loudspeakers , 
moving  advertisement  trucks  and  bands  on  trucks  playing  for  char- 
ity." 

Your  attention  is  directed  to  Sections  43  through  50  and 
Section  672  of  the  Police  Code.  Sections  43  through  48  already 
extensively  regulate  the  use  of  sound  amplifying  equipment  and 
loudspeakers  on  City  and  County  streets.   Section  49  regulates 
the  production  of  sound  or  of  the  human  voice  in  such  a  manner 
as  to  produce  raucous  noises  or  in  such  manner  so  as  to  disturb 
the  peace,  quiet  and  comfort  of  persons  in  a  neighborhood  when 
such  sounds  are  audible  out-of-doors.  This  section  relates  to 
the  playing  of  musical  instruments  and,  while  it  could  be  con- 
strued to  apply  to  street  musicians  and  bands  playing  in  trucks 
on  streets,  stich  interpretation  is  not  clear  as  it  is  obvious 
from  the  context  of  the  section  that  its  primary  thrust  was  to 
control  the  production  of  sound  out-of-doors  from  locations 
indoors.  If  it  is  the  legislative  intent  that  the  prohibitions 
of  this  section  are  to  apply  to  street  musicians  and  bands  play- 
ing on  trucks,  the  language  of  the  section  should  be  amended  to 
specifically  so  provide.  Section  672  directly  controls  the  play- 
ing of  musical  instruments  on  the  public  streets  for  the  purpose 
of  advertising  or  attracting  attention  to  advertisements.  The 
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proviso  in  that  section  should  be  especially  noted  as  it 
excepts  from  the  provisions  of  the  section  the  playing  of  music 
on  the  streets  by  bands  or  drum  corps  employed  by  labor,  poli- 
tical, fraternal  or  charitable  organizations. 

Depending  upon  the  type  of  activity  engaged  In  and  the 
nature  of  the  conduct  involved  in  particular  cases,  the  following 
sections  of  the  Penal  Code  of  the  State  of  California  may  also 
have  application: 

"§  370.   Public  nuisance  defined 

Anything  which  is  injurious  to  health,  or  is 
indecent,  or  offensive  to  the  senses,  or  an  obstruc- 
tion to  the  free  use  of  property,  so  as  to  interfere 
with  the  comfortable  enjoyment  of  life  or  property 
by  an  entire  community  or  neighborhood,  or  by  any 
considerable  number  of  persons,  or  unlawfully  obstructs 
the  free  passage  or  use,  in  the  customary  manner,  of 
any  navigable  lake,  or  river,  bay,  stream,  canal,  or 
basin,  or  any  public  park,  square,  street,  or  highway, 
is  a  public  nuisance, 

"§  372.  Public  nuisance;  maintaining;  committing; 
breach  of  duty  of  removal 

MAINTAINING  A  NUISANCE,  A  MISDEMEANOR.   Every 
person  who  maintains  or  commits  any  public  nuisance, 
the  punishment  for  which  is  not  otherwise  prescribed, 
or  who  willfully  omits  to  perform  any  legal  duty 
relating  to  the  removal  of  a  public  nuisance,  is 
guilty  of  a  misdemeanor." 

"S  415.  Disturbing  the  peace;  noise;  use  of  public 
streets  of  unincorporated  town  for  offensive  conduct, 
horse  racing,  or  shooting;  indecent  language; 
punishment 

Every  person  who  maliciously  and  willfully  dis- 
turbs the  peace  or  quiet  of  any  neighborhood  or  person, 
by  loud  or  unusual  noise,  or  by  tumultuous  or  offensive 
conduct,  or  threatening,  traducing,  quarreling,  chal- 
lenging to  fight,  or  fighting,  or  who,  on  the  public 
streets  of  any  unincorporated  town,  or  upon  the  public 
highways  in  such  unincorporated  town,  run  any  horse 
race,  either  for  a  wager  or  for  amusement,  or  fire  any 
gun  or  pistol  in  such  unincorporated  town,  or  use  any 
vulgar,  profane,  or  indecent  language  within  the 
presence  or  hearing  of  women  or  children,  in  a  loud  and 
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boisterous  manner,  is  guilty  of  a  misdemeanor,  and 
upon  conviction  by  any  Court  of  competent  juris- 
diction shall  be  punished  by  fine  not  exceeding 
two  hundred  dollars,  or  by  imprisonment  in  the 
County  Jail  for  not  more  than  ninety  days,  or  by 
both  fine  and  imprisonment,  or  either,  at  the 
discretion  of  the  Court." 

"§  647.  Disorderly  conduct 

Every  person  who  commits  any  of  the  following 
acts  shall  be  guilty  of  a  misdemeanor: 

*  *  * 

"(c)  Who  accosts  other  persons  in  any  public  place 
or  in  any  place  open  to  the  public  for  the  purpose 
of  begging  or  soliciting  alms." 

As  a  general  proposition,  activities  on  streets  involving 
freedoms  guaranteed  under  the  First  Amendment  to  the  Constitution 
of  the  United  States  can  be  regulated  only  to  the  extent  neces- 
sary to  prevent  interference  with  the  municipality's  interest  in 
protecting  the  public  peace,  health,  safety  or  welfare,  or  to 
insure  the  efficient  and  orderly  use  of  the  streets  for  their 
primary  purposes.   Such  ordinances  must  be  reasonable,  must  bear 
a  reasonable  relationship  to  the  public  peace,  health,  safety  or 
welfare,  must  be  nondiscriminatory  and  certain  in  their  applica- 
tion and,  where  such  regulations  require  a  permit,  there  must  be 
sufficient  legislative  standards  contained  in  the  ordinance  to 
guide  administrative  officials  in  its  administration  and  opera- 
tion.  (See  In  re  Hoffman.  64  Cal.Rptr.  97;  In  re  Wisner,  32  Cal. 
App.  637;  People  v.  Putty.  79  Cal.App.2d  Supp.  875.) 

In  view  of  the  existing  legislation  on  the  general  sub- 
ject of  your  letter  and  in  view  of  the  constitutional  principles 
that  must  be  carefully  observed  in  the  drafting  of  legislation 
with  respect  thereto  as  above  outlined,  I  find  I  am  unable  at 
this  time  to  submit  the  legislation  you  request,  as  neither  your 
letter  nor  the  communication  attached  thereto  indicate  with  suf- 
ficient specificity  the  nature  of  the  activities  and  conduct 
involved  by  the  subject  groups  and  individuals  which  require  regu- 
lation for  the  protection  of  the  public  peace,  health,  safety  or 
welfare,  or  for  the  insurance  of  the  efficient  and  orderly  use 
of  the  public  streets  for  their  primary  purposes. 
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It  is  my  recommendation  that  the  Fire,  Safety  and  Police 
Committee  of  the  Board  hold  public  hearings  on  the  subject  matter 
of  your  letter  in  order  that  the  precise  nature  of  the  police 
problem  existing  may  be  pinpointed  and  it  can  be  properly  deter- 
mined what  new  legislation  is  necessary  and  whether  it  is  to  con- 
sist of  amendments  to  existing  legislation  or  of  additional 
legislation  or  a  combination  of  both. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Joseph  E.  Tinney 

Assessor 

101  City  Hall 

San  Francisco,  California  94102 

Subject:   Consul  General  of  the  Union  of 
Soviet  Socialist  Republics --Tax 
Exemption  of  Residence  at 
2820  Broadway,  San  Francisco 
Your  File  No.  15-71-15 

Dear  Mr,  Tinney: 

This  letter  is  in  response  to  your  request  for  an  opinion 
on  the  property  tax  exemption  requested  by  the  Consul  General 
of  the  Union  of  Soviet  Socialist  Republics  regarding  the  property 
at  2820  Broadway,  San  Francisco.  You  have  been  advised  that  this 
property  is  to  be  used  as  the  private  official  residence  of  the 
Consul  General  in  San  Francisco. 

On  July  13,  1968,  a  Consular  Convention  between  the  United 
States  of  America  and  the  Union  of  Soviet  Socialist  Republics 
became  effective.   This  convention  serves  as  an  official  treaty 
between  the  two  countries  and  has  been  ratified  by  the  federal 
government . 

Article  6  of  the  U.S.  Constitution  specifically  provides 
that  treaties  entered  into  under  the  authority  of  the  United 
States  shall  be  the  supreme  law  of  the  land,  state  and  local 
ordinances  to  the  contrary  notwithstanding.   Therefore,  any 
provision  of  the  Consular  Convention  regarding  property  taxation 
takes  precedence  over  our  local  property  tax  statutes. 

Article  21,  paragraph  1,  of  that  Consular  Convention, 
reads  as  follows : 

"immovable  property,  situated  in  the  territory 
of  the  receiving  state,  of  which  the  sending  state 
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or  one  or  more  persons  acting  in  its  behalf  is  the 
owner  or  lessee  and  which  is  used  for  diplomatic 
or  consular  purposes,  including  residences  for 
personnel  attached  to  the  diplomatic  and  consular 
establishments,  shall  be  exempt  from  taxation  of 
any  kind  imposed  by  the  receiving  state  or  any  of 
its  states  or  local  governments  ..." 

You  are  advised  that  the  official  residence  of  the  Consul 
General  of  the  Union  of  Soviet  Socialist  Republics  is  immune 
from  local  property  taxation. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Suoervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Memorandum  of  Understanding  Between 
the  San  Francisco  Police  Commission 
and  the  San  Francisco  Police  Officers' 
Association 

Dear  Mr.  Dolan: 

This  is  in  reply  to  your  letter  of  November  17,  1971, 
wherein  you  requested  my  opinion  as  to  whether  or  not  approval 
of  the  subject  memorandum  is  appropriately  within  the  province 
of  the  Board  of  Supervisors  and  whether  or  not  it  would  be  pre- 
mature at  this  time  to  accept  said  memorandum,  inasmuch  as  the 
City  and  County  has  not  yet  adopted  an  ordinance  providing  for 
"official  recognition"  of  employee  organizations. 

Section  35  of  the  Charter  provides  that  the  Police  Depart- 
ment shall  be  under  the  management  of  the  Police  Commission 
appointed  by  the  Mayor,  and  by  amendment  to  the  section  in  the 
November  1971  election,  presently  provides  that  the  Commission 
shall  have  "the  power  and  duty  to  organize,  reorganize  and 
manage  the  police  department. 

Section  22  of  the  Charter  reads,  in  pertinent  part,  as 
follows : 

"Neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggest  or  interfere  with  appointments,  promotions, 
compensations,  disciplinary  actions,  contracts, 
requisitions  for  purchases  or  other  administrative 
recommendations  or  actions  of  ,  .  .  the  respective 
boards  or  commissions.  .  .  .  any  dictation,  sugges- 
tion or  interference  herein  prohibited  on  the  part 
of  any  supervisor  or  member  of  a  board  or  commission 
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shall  constitute  official  misconduct.  .  .  ." 

Resolution  9-71,  approved  January  13,  1971,  states  in  pertinent 
part: 

"Resolved,  that  the  San  Francisco  Police 
Commission  is  hereby  authorized  to  meet  and  confer 
with  representatives  of  the  Police  Officers'  Asso- 
ciation and  the  Officers  for  Justice,  recognized 
by  the  Police  Commission  as  bargaining  agents  for 
police  officers,  and  enter  into  a  memorandum  of 
understanding  regarding  terms  and  conditions  of 
employment;  said  memorandum  to  be  subject  to 
approval  of  the  Board  of  Supervisors  and  subject  to 
all  limitations  which  may  be  required  under  provi- 
sions of  the  Charter  of  the  City  and  County  or 
applicable  law." 

A  review  of  the  Memorandum  of  Understanding  in  question 
reveals  that  with  but  a  few  exceptions,  it  deals  basically  with 
purely  administrative  matters  which  are  within  the  authority  of 
the  San  Francisco  Police  Commission. 

It  is  my  opinion  that  submission  of  this  agreement  to  the 
Board  of  Supervisors  for  approval  (and  to  the  Legislative  and 
Personnel  Committee  for  public  hearing)  would  be  contrary  to  the 
provisions  set  forth  in  Section  22  of  the  Charter  in  that  such 
action  would  "dictate,  suggest  or  interfere"  with  the  administra- 
tive affairs  of  the  Police  Department. 

The  resolution  states  that  the  "Police  Commission"  recog- 
nizes the  San  Francisco  Police  Officers' Association  and  the 
Officers  for  Justice  as  bargaining  agents.   It  should  be  pointed 
out  that  the  Police  Commission  has  "recognized"  the  organizations 
and  not  the  City  and  County  of  San  Francisco  which  is  the  "public 
agency"  referred  to  in  Section  3501(c)  of  the  Meyers -Milias -Brown 
Act.   See  my  Letter  Opinion  No.  70-65  dated  November  24,  1970. 
Upon  the  adoption  of  an  ordinance  which  provides  for  formal  recog- 
nition of  employee  organizations  on  a  city-wide  basis,  the  organ- 
izations in  question  will  undoubtedly  be  required  to  seek  formal 
recognition  from  the  appropriate  body  designated  in  the  ordinance. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


nfiiXoO 


i 


i 


Letter  Opinion  No.    71-79 


December  8,    1971 


DOC»-'"'~N'~'"   SEPT. 

£/.:;  'CO 

PUBLIC  l;l.?ary 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Board  of  Supervisors;  Power  to  Require 
Financial  Reports  From  Redevelopment 
Agency,  Housing  Authority  and  City 
Demonstration  Agency 

Dear  Mr.  Dolan: 

This  is  in  response  to  the  request  of  the  Finance  Committee 
for  advice  as  to  the  power  of  the  Board  of  Supervisors  to  require 
the  Redevelopment  Agency,  the  Housing  Authority  and  the  City 
Demonstration  Agency  to  submit  to  it  regular  financial  reports 
plus  annual  audited  reports  showing  the  relationship  between  bud- 
geted amounts,  actual  expenditures,  unexpended  appropriations  and 
unappropriated  balances. 

Both  the  Redevelopment  Agency  and  the  Housing  Authority  are 
state,  rather  than  city  and  county  agencies  (Fellom  v.  Redevelop- 
ment Agency.  157  Cal.App.2d  243;  Housing  Authority  v.  City  of  Los 
Angeles,  38  Cal.2d  853)  and  as  such  are  subject  to  state  law, 
rather  than  local  law,  in  their  operations. 

The  Community  Redevelopment  Law  requires  each  redevelop- 
ment agency  to  file  with  the  local  legislative  body  a  detailed 
report  of  all  its  transactions  including  a  statement  of  all 
revenues  and  expenditures,  at  monthly,  quarterly,  or  annual  inter- 
vals as  the  legislative  body  may  prescribe.   (Health  and  Safety 
Code,  5  33615.)   Pursuant  to  the  provisions  of  this  section,  the 
Board  of  Supervisors  has  prescribed  a  quarterly  interval  for  such 
reports.   (San  Francisco  Administrative  Code,  §  24.3).  In  the 
event  that  the  Board  of  Supervisors  finds  that  such  reports  are 
not  in  the  form  it  desires,  it  could  either  request  the  Redevelop- 
ment Agency  to  conform  the  report  to  the  Board's  wishes  or  seek  a 
change  in  state  law  to  this  end. 
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The  Housing  Authorities  Law  contains  no  reporting  require- 
ment comparable  to  that  found  in  the  Community  Redevelopment  Law 
but  it  does  contain  a  requirement  that  all  funds  of  housing 
authorities  not  subject  to  audit  by  a  federal  agency  must  be  audited 
at  least  once  each  year.   This  audit  may  be  made  by  the  State 
Department  of  Finance  or  by  a  licensed  accountant  approved  by  the 
Director  of  Finance.  A  copy  of  the  audit  report,  together  with  a 
budget  for  the  year  in  which  the  audit  is  taken  is  thereupon  filed 
for  record  purposes  with  the  Department  of  Finance.   (Health  and 
Safety  Code,  §  34327.6.)  Inasmuch  as  this  report  is  a  public 
record,  it  would  appear  that  the  Housing  Authority  would  be  recep- 
tive to  a  request  that  a  copy  be  submitted  to  the  Board  of  Super- 
visors, or  if  this  is  not  satisfactory,  a  change  in  State  law 
could  be  the  answer. 

The  City  Demonstration  Agency  is  an  agency  of  the  City  and 
County,  having  been  created  by  ordinance  by  the  Board  of  Super- 
visors,  (Ordinance  No.  59-71,  San  Francisco  Administrative  Code, 
Ch.  30,  §§  30.01-30.13.)  As  such  it  is  subject  to  the  provisions 
of  Section  21  of  the  Charter  which  empowers  the  Board  of  Super- 
visors to  require  periodic  or  special  reports  of  departmental 
costs,  operation  and  expenditures  and  inquire  into  matters  affect- 
ing the  conduct  of  any  department  or  office  of  the  City  and  County. 
Hence,  the  Board  has  full  authority  to  request  the  City  Demonstra- 
tion Agency  to  submit  to  it  any  financial  report  or  audit  consonant 
with  the  provisions  of  Charter  Section  21. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMTN'TO  DEIPT. 

SAN    Pi.ANC:3CO 
PUDUC  LIBRARY 


Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Retroactive  Payment  of  Premium  Rates 
to  Port  Electricians  Transferred  into 
City  and  County  Service 

Dear  Mr.  Albert: 

This  is  in  reply  to  your  request  for  my  opinion  concern- 
ing the  payment  of  retroactive  premium  pay  for  electricians  at 
the  Port  who  performed  work  in  the  electrical  control  room  of 
the  Port  for  the  period  February  7,  1969,  to  April  12,  1970. 

The  facts  relating  to  your  request,  as  summarized  in  your 
letter  and  report  to  the  Commission,  are  as  follows:  For  many 
years  prior  to  the  transfer  of  the  Port  Authority  to  the  City 
and  County  of  San  Francisco  the  Port  management  had  assigned 
electricians  to  the  electrical  control  room  to  be  available  for 
emergency  repair  work.   This  assignment  was  for  three  shifts  and 
seven  days  per  week.   Prior  to  April  13,  1970,  and  for  at  least 
25  years,  the  electricians  performing  this  work  were  not  paid 
premium  rates  for  holiday  or  weekend  work  in  the  control  room 
because  of  a  long-term  agreement  between  the  Electricians  Union 
and  Port  management.   The  agreement  to  receive  straight  time  for 
this  work  was  reduced  to  a  resolution  adopted  by  the  former  Port 
Authority  under  the  provisions  of  Section  1705.5  of  the  Harbor 
and  Navigation  Code  which  gave  the  Port  Authority  the  right  to 
establish  rates  of  pay  for  craft  employees. 

On  February  7,  1969,  the  Port  was  transferred  to  the  City 
and  County  and  the  agreement  on  salary  rates  for  the  electrical 
control  room  continued  in  effect.   On  April  12,  1970,  the 
Electricians  Union  demanded  premium  pay  for  assignments  in  the 
electrical  control  room  in  accordance  with  the  Salary  Standardiza- 
tion Ordinance,  which  provided  that  all  work  performed  before  or 
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after  regularly  scheduled  hours  or  on  Saturdays,  Sundays  or 
holidays  shall  be  paid  at  double  time.  (5  8.32.2  Salary  Stand- 
ardization Ordinance,  effective  July  1,  1958.)  The  Port  Commis- 
sion agreed  to  pay  the  double  time  rate  effective  April  13,  1970, 
and  the  premium  rate  was  paid  until  July  6,  1970,  when  the  Port 
Commission  reverted  to  payment  of  the  standby  time  rate  as  pro- 
vided by  Section  4,1  of  the  Salary  Standardization  Ordinance. 

The  Port  electricians  now  demand  retroactive  premium 
rates  as  provided  by  the  Salary  Standardization  Ordinance  for 
work  in  the  electrical  control  room  from  February  7,  1969,  to 
April  12,  1970. 

The  Port  was  transferred  to  the  City  and  County  on 
February  7,  1969,  under  authority  of  1968  California  statutes, 
chapter  1333.   Section  20  of  the  legislation  transferring  the 
Port  provides  that  employees  of  the  Port  Authority  shall  be 
continued  in  their  positions  as  employees  of  the  City  and  County 
and  that  they  "shall  be  entitled  to  all  the  rights,  benefits  and 
privileges"  which  they  might  have  had  had  they  originally  been 
appointed  by  the  City  and  County.   Section  20  further  provides 
that  the  salary,  employment  conditions  and  benefits  of  the  trans- 
ferred employees  shall  be  no  less  than  they  received  at  the  time 
of  transfer.   Pursuant  to  Section  20  of  the  transfer  legislation, 
I  concluded  that  Port  craft  employees  at  the  time  of  transfer 
were  entitled  to  the  salary  that  they  were  receiving  on  the  date 
of  transfer  or  the  salary  established  under  Section  151.3  of 
the  Charter  for  similar  craft  employees  in  the  City  and  County 
service,  whichever  rate  is  greater.   (See:   City  Attorney  Opinion 
69-9  dated  January  6,  1969.) 

At  the  time  of  the  transfer  the  Port  electricians  were 
receiving  straight  time  pay  for  work  in  the  electrical  control 
room  regardless  of  the  time  worked.   The  rate  of  pay  for  other 
electricians  in  the  City  and  County  service  is  governed  by  Sec- 
tion 15.13  of  the  Charter  and  such  electricians  were  entitled  to 
premium  rates  for  overtime  and  standby  services.   (See  5  8.32.3 
and  §  4.1,  Salary  Standardization  Ordinance,  effective  July  1, 
1968.)   The  Port  electricians  at  the  time  of  transfer  were 
entitled  to  receive  the  salary  established  under  Section  151.3  of 
the  Charter  for  members  of  their  craft  in  the  City  and  County 
service  or  the  salary  which  they  were  receiving  at  the  time  of 
the  transfer,  whichever  rate  was  greater.   Since  electricians  in 
City  and  County  service  received  premium  rates  for  overtime  and 
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standby  services,  the  Port  electricians  were  entitled  to  that 
same  rate.  There  is  no  indication  that  the  Port  electricians 
intended  to  waive  their  right  to  the  premium  rates  established 
for  regular  City  electricians  and  accordingly  they  are  entitled 
to  payment  of  the  premium  rates  from  the  date  of  the  Port 
transfer  on  February  7,  1969,  to  and  including  April  12,  1970. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DCPT. 
SAN    Ff.Mf. 'CISCO 
PUBLIC   LIBRARY 


Mr,  John  F.  Anderson,  Librarian 
San  Francisco  Public  Library 
Civic  Center 
San  Francisco,  California  94102 

Subject:  Establishment  of  Branch  Library 
on  Naval  Installation 

Dear  Mr.  Anderson: 

This  is  in  response  to  your  November  17,  1971,  letter 
regarding  the  legal  obligation  of  the  City  and  County  to  provide 
on-site  library  service  at  the  Hunter's  Point  Naval  Shipyard. 

Section  43  of  the  Charter  provides  that  the  library 
department  shall  be  under  the  management  of  a  library  commission 
who  "  ,  ,  ,  shall  be  the  successors  in  office  of  the  board  of 
library  trustees  holding  office  at  the  time  this  charter  shall 
go  into  effect  and  shall  have  all  the  powers  and  duties  thereof, 
except  as  in  this  charter  otherwise  provided." 

One  of  the  specified  powers  of  the  Board  of  Library 
Trustees  at  the  time  our  present  Charter  went  into  effect  was  "to 
establish  such  branches  of  the  Library  and  Reading  Rooms  as  the 
growth  of  the  City  and  County  may  from  time  to  time  demand," 
(Article  VII,  Chapter  VII,  §  6(7)  Charter  of  1899.) 

The  location  of  branch  libraries  within  the  funds  avail- 
able to  it  is  a  matter  of  discretion  with  the  Library  Commission 
but  such  discretion  must  be  exercised  reasonably  and  with  due 
regard  to  the  needs  and  requirements  of  all  the  residents  of  the 
City  for  library  service.   Once  a  branch  has  been  established,  the 
service  afforded  must  be  open  and  available  to  all  residents  on  an 
equal  basis  and  to  those  nonresidents  who  have  qualified  for  the 
privilege  of  using  San  Francisco's  library  service.  There  is  no 
requirement  in  law  that  a  branch  library  be  ests-blisbed  on  the 
site  of  a  military  or  naval  installation  and,  if  such  a  site  were 
established,  it  would  have  to  be  open  and  available  to  all 
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residents  of  the  City,  This  would  preclude  the  establishment 
of  a  branch  library  on  such  an  installation  if  general  public 
access  to  it  was  prohibited  or  limited. 

There  is  no  legal  prohibition  against  making  bookmobile 
service  available  to  the  Hunter's  Point  Naval  installation  but 
this  also  is  a  matter  of  discretion  with  the  Library  Commission 
to  be  exercised  in  consideration  of  the  amount  of  such  service 
available  and  the  particular  purposes  it  serves.  The  question 
of  charges  would  have  to  be  determined  on  the  same  basis  as  it 
is  determined  for  all  other  residents  and  nonresidents  of  the 
City. 

Very  truly  yours. 


THOl^S  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DZPT. 
SAN    FRANCISCO 
PUBLIC   LIBRARY 

Mr.  Raymond  G.  Connors,  Jr.,  Secretary 

San  Francisco  Fire  Commission 

260  Golden  Gate  Avenue 

San  Francisco,  California  94102 

Subject;  Effective  Date  of  Seniority  for 

Eligibles  Reached  for  Appointment 
While  in  the  Military  Service 

Dear  Mr,  Connors: 

This  is  in  reply  to  your  request  for  opinion  as  to  the 
seniority  rights  of  persons  on  eligible  lists  whose  names  are 
reached  for  permanent  appointment  while  in  the  military  serv- 
ice. Specifically,  you  ask: 

"Do  these  veterans,  as  they  contend,  have  a 
legal  right  to  claim  seniority  from  the  date  their 
name  was  reached  on  the  eligible  list  rather  than 
the  date  they  actually  entered  the  Fire  Department, 
for  the  purpose  of  transferring  from  one  fire 
company  to  another  and  for  the  purpose  of  selecting 
a  vacation  period?" 

In  your  correspondence  you  state  that  the  fire  department 
has  a  rule  that  a  member's  seniority  starts  from  the  date  he 
enters  the  fire  department  for  the  purpose  of  transferring  from 
one  fire  company  to  another  and  for  the  purpose  of  selecting  a 
vacation  period. 

Section  153  of  the  Charter  provides  in  part: 

"...   If  while  in  said  military  service  the 
names  of  such  persons  are  reached  for  certification 
to  permanent  positions,  appointments  shall  be  made 
to  serve  until  such  persons  in  the  military  service 
shall  present  to  the  civil  service  commission  an 
honorable  discharge  or  certificate  of  honorable 
active  service  within  the  period  of  time  and  sub- 
ject to  the  conditions  as  prescribed  by  rules  of 
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the  civil  service  commission,  but  not  more  than 
one  (1)  year  after  the  date  of  discharge  of  each 
such  eligible,  when  they  shall  be  certified  and 
assume  the  duties  of  positions  in  said  class  and 
their  certification  to  said  positions  for  all 
purposes  of  seniority  shall  be  deemed  to  be  the 
date  when  their  names  on  such  eligible  lists  were 
reached  for  certification,  ..." 

The  courts  have  liberally  construed  statutes  enacted  to 
protect  the  employment  rights  and  benefits  of  those  persons  in 
the  military  service.   (Cunningham  v.  Hart.  80  C.A.2d  902; 
Palaske  v.  City  of  Long  Beach.  93  C.A.2d  120;  McCoy  v.  Board  of 
Supervisors.  18  C.2d  193;  People  ex  rel.  Happell  v.  Sischoj 
23  C.2d  478;  Fishgold  v.  Sullivan  Dry  Docll  Corp   328  U.S.  275.) 
The  langiiage  of  Section  153  of  the  Charter  clearly  gives  senior- 
ity rights  to  a  person  returning  from  military  service  based  on 
the  date  his  name  was  reached  on  the  eligible  list  for  permanent 
certification.  This  was  obviously  intended  to  give  the  return- 
ing veteran  the  same  rights,  privileges  and  benefits  connected 
with  or  arising  out  of  the  employment  which  he  v7ould  have  enjoyed 
if  he  had  not  been  absent  on  military  leave.   (See  §395. 1(b), 
Military  and  Veterans  Code.)   In  keeping  with  the  liberal  inter- 
pretation afforded  veterans  statutes,  Section  153  must  be  inter- 
preted to  mean  that  military  veterans  are  entitled  to  seniority 
rights  from  the  date  on  which  such  person's  name  was  reached  for 
certification  to  the  permanent  position. 

The  fire  department  rule  on  seniority  rights  is  incon- 
sistent with  Section  153  of  the  Charter,  and  it  is  therefore 
invalid,   (Section  19,  Charter.)  This  opinion  supersedes  City 
Attorney  Opinion  No.  1581,  dated  November  20,  1961. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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r PT. 

CO 
PUBLIC   UBRARY 

Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Whether  Proposition  "E"  Violates 
Civil  Rights  Act  as  to  Women 
Protective  Officers 

Dear  Chief  Scott: 

This  is  in  reply  to  your  request  for  opinion  whether 
Section  35.3  of  the  Charter,  which  was  recently  amended  as 
Proposition  E  at  the  General  Municipal  Election  of  November  2, 
1971,  violates  the  Civil  Rights  Act  as  to  women  protective  offi- 
cers.  Specifically,  you  ask  the  following  question: 

"[Us  the  failure  to  'grandfather'  in  the 
women  protective  officers  as  assistant  inspectors, 
even  though  they  meet  all  the  criteria  as  set 
forth  in  Section  35,3  of  the  Charter,  a  violation 
of  Title  42  U.S.C.  2000e-2(l)," 

Section  35.3  of  the  Charter  was  amended  to  provide  gen- 
erally that  assignment  to  the  ranks  of  assistant  inspector  and 
inspector  in  the  police  department  shall  be  made  by  the  chief  of 
police  from  among  those  members  of  the  department  holding  the 
ranks  of  sergeant,  police  officer  or  women  protective  officer 
who  have  qualified  for  appointment  by  civil  service  examination. 
It  further  provides : 

"Any  police  officer  or  sergeant  assigned  to 
the  bureau  of  inspectors,  the  juvenile  bureau, 
the  hit  and  run  detail  of  the  traffic  bureau,  the 
bureau  of  special  services,  the  narcotics  bureau 
or  the  intelligence  unit  on  the  effective  date  of 
this  amendment  and  who  had  been  so  assigned  or 
detailed  on  or  before  August  2,  1971,  shall  be 
deemed  appointed  to  the  rank  of  assistant  inspector 
pursuant  to  the  provisions  of  this  section  and 
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thereafter  shall  hold  such  rank  under  such  provi- 
sions." 

The  above  quoted  portion  of  Section  35.3  fails  to  sjieci- 
fically  provide  that  women  protective  officers  shall  be  deemed 
appointed  to  the  rank  of  assistant  inspector  if  they  had  been 
assigned  to  the  designated  bureaus  on  August  2.  1971.  You  have 
inquired  whether  this  omission  violates  Title  42,  U.S.CA. 
52000e-2  which  provides  as  follows: 

"(a)   It  shall  be  an  unlawful  employment  practice 
for  an  employer- - 

"(1)  to  fail  or  refuse  to  hire  or  to  discharge 
any  individual,  or  otherwise  to  discriminate 
against  any  individual  with  respect  to  his  compen- 
sation, terms,  conditions,  or  privileges  of  employ- 
ment, because  of  such  individual's  race,  color, 
religion,  sex,  or  national  origin;  or 

"(2)   to  limit,  segregate,  or  classify  his 
employees  in  any  way  which  would  deprive  or  tend 
to  deprive  any  individual  of  employment  opportuni- 
ties or  otherwise  adversely  affect  his  status  as 
an  employee,  because  of  such  individual's  race, 
color,  religion,  sex,  or  national  origin," 

The  above  quoted  section  is  part  of  the  Civil  Rights  Act 
of  1964  which  act  is  inapplicable  to  the  City  and  County  because 
it  is  not  an  employer  within  the  meaning  of  that  legislation. 
(See  Title  42,  U.S.C.A.  §2000e.)  However,  the  failure  to  give 
appointment  privileges  to  women  protective  officers  who  were 
serving  in  the  designated  bureaus  on  August  2,  IS 71,  which 
privileges  were  given  to  male  police  officers  assigned  to  the 
same  bureaus,  could  be  considered  a  violation  of  the  Equal  Pro- 
tection Clause  of  the  Fourteenth  Amendment  of  the  United  States 
Constitution,  The  concept  of  equal  protection  of  the  laws 
requires  uniform  treatment  to  persons  who  are  similarly  situated 
with  respect  to  the  law  and  prohibits  arbitrary  and  unreasonable 
classifications  of  such  persons.   In  the  recent  U.S.  Supreme 
Court  case  of  Reed  v.  Reed.  No.  70-4  decided  November  22,  1971, 
the  court  in  a  unanimous  decision  held  that  a  provision  of  the 
Idaho  Probate  Code  which  gives  preferential  treatment  to  men 
over  women  when  persons  of  the  same  entitlement  apply  for 
appointment  as  administrator  of  a  decedent's  estate,  is  violative 
of  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment. 
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The  United  States  Supreme  Court  in  the  Reed  decision 
stated  that  the  Fourteenth  Amendment  does  not  deny  to  the  states 
the  power  to  treat  different  classes  of  persons  in  different 
ways,  but  the  classification  must  be  reasonable,  not  arbitrary, 
and  must  have  a  fair  and  substantial  relation  to  the  object  of 
the  legislation.  You  indicate  in  your  letter  that  a  difference 
in  treatment  between  men  and  women  for  assignment  to  the  rank 
of  assistant  inspector  does  not  bear  a  rational  relation  to  the 
nature  of  the  assignment.  You  state  as  follows: 

"The  women  protective  officers  of  the  San 
Francisco  Police  Department  are  subject  to  the 
same  rules  and  procedures  and  the  same  disciplinary 
action  as  are  any  other  sworn  member  of  the  depart- 
ment. They  are  subject  to  assignment  to  any  type 
of  law  enforcement  activity," 

It  is  my  conclusion  therefore  that  they  are  in  the  same 
class  as  "police  officers"  and  as  such  are  entitled  to  like 
treatment. 

Where  a  statute  is  susceptible  to  two  constructions,  one 
consistent  and  the  other  inconsistent  with  the  provisions  of  the 
Constitution,  it  should  be  so  construed  as  to  make  it  harmonious 
with  the  Constitution.   (In  re  Washer,  78  C.A.  759;  In  re  Shafter- 
Wasco  Irr.  Dist. ,  55  C.A. 2d  484.)  Ttie  quoted  portion  of  Section 
35.3  is  subject  to  two  constructions.  The  phrase  "any  police 
officer"  in  that  section  can  be  interpreted  in  its  generic  sense 
to  include  women  protective  officers.   This  is  a  reasonable  con- 
struction inasmuch  as  women  protective  officers  are  police  offi- 
cers in  the  generally  accepted  meaning  of  that  term.  The  term 
"policeman"  has  been  interpreted  to  include  every  member  of  the 
police  force  without  regard  to  his  rank,   (State  ex  rel.  Bailey 
V.  Edwards.  106  P.  703;  Burke  y.  State,  47  S.E.2d  116;  Frazier 
V,  Elmore,  173  S,W,2d  563.)  Thus ,  in  order  to  make  the  provi- 
sions of  the  quoted  language  of  Section  35.3  consistent  with  the 
provisions  of  the  Constitution  so  as  not  to  be  in  violation  of 
the  Equal  Protection  Clause  of  the  Fourteenth  Amendment,  I  am 
of  the  opinion  that  the  words  "police  officer"  contained  therein 
must  be  interpreted  to  also  include  women  protective  officers. 
This  conclusion  is  also  consistent  with  that  portion  of  Section 
35,3  which  makes  women  protective  officers  eligible  to  partici- 
pate in  competitive  examinations  for  the  rank  of  assistant 
inspector. 
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Accordingly,  it  is  my  opinion  that  Section  35.3  of  the 
Charter  must  be  interpreted  to  mean  that  women  protective 
officers  who  were  assigned  to  the  designated  bureaus  on  or  before 
August  2,  1971,  shall  be  deemed  to  be  appointed  to  the  rank  of 
assistant  inspector. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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PUBLIC   LlfiRA-RY 

Mr,  Raymond  G.  Connors,  Jr.,  Secretary 

Fire  Commission 

260  Golden  Gate  Avenue 

San  Francisco,  California  94102 

Subject:  Fire  Protection  Services 
for  Port 

Dear  Mr,  Connors: 

This  is  in  response  to  your  December  9,  1971,  letter  in 
which  you  mentioned  a  letter  received  from  the  Port  indicating 
that  the  Port  Commission  may  decide  to  discontinue  financing  the 
fireboat  "Phoenix"  and  asked  what  are  the  respective  responsi- 
bilities and  obligations  of  the  Port  Commission  and  the  Fire 
Commission  with  respect  to  budgeting  fire  protection  services 
for  the  Port  in  consideration  of  the  1954  Agreement  between  the 
State  Board  of  Harbor  Commissioners  and  the  City  and  County  and 
the  Transfer  Agreement  betvesn  the  State  of  California  and  the 
City  and  County, 

The  1954  Agreement  was  between  two  separate  legal  entities, 
the  State  Board  of  Harbor  Commissioners  as  an  agency  of  the  State 
of  California  and  the  City  and  County  of  San  Francisco.   Upon  the 
transfer  of  the  Port  to  the  City  and  County,  the  former  State 
Board  of  Harbor  Commissioners  ceased  to  exist  and  the  management 
and  control  of  the  Harbor  was  vested  in  the  Port  Commission  of 
the  City  and  County,  This  is  a  department  of  the  City  and  County 
which  has  no  separate  legal  identity  or  legal  status  separate  and 
apart  from  the  City  and  County  of  San  Francisco.  As  a  conse- 
quence, upon  the  transfer  of  the  Port  there  was  only  one  party 
to  the  1954  Agreement  and  the  agreement  ceased  to  exist  as  a  con- 
tract as  it  is  of  the  very  essence  of  a  contract  that  there  be 
at  least  two  contracting  parties  of  separate  identity  (see  §1550, 
Civil  Code,  Yosemite  Portland  Cetrent  Corporation  v.  State  Board 
of  EqualizatTon,  59  Cal.App,2d  39;  Luj.s  v.  Qrcutt  Town  V.'ater  Co, , 
204  Cal.App.2d  433,  444.) 
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The  Transfer  Agreement  between  the  City  and  the  State  was 
entered  into  pursuant  to  authorization  vested  in  the  Board  of 
Supervisors  by  the  provisions  of  Section  3.582  of  the  Charter. 
The  agreement  was  approved  by  the  Board  of  Supervisors  and  was 
executed  on  behalf  of  the  City  and  County  by  the  Mayor  and  the 
Clerk  of  the  Board  of  Supervisors. 

The  powers  of  control  and  management  of  the  Port  vested  in 
the  Port  Commission  by  the  provisions  of  the  Charter  are  to  be 
exercised  subject  to  the  terms  and  conditions  of  the  Transfer 
Agreement  (§3.581,  Charter;  §VII ,  Transfer  Agreement ,  p.  18). 
Both  under  the  provisions  of  the  Burton  Act  and  the  Transfer 
Agreement,  85  per  cent  of  the  excess  revenues  of  the  Port  are  to 
be  distributed  to  the  general  fund  of  the  State  of  California. 
In  the  determination  of  what  constitutes  "excess  revenues,"  the 
Transfer  Agreement  sets  forth  the  nature  of  the  expenditures  that 
are  to  be  paid  from  Port  revenues.  With  specific  relation  to 
expenditures  for  fire  protection  services  for  the  Port,  the  Trans- 
fer Agreement  provides  as  follows : 

"The  Port  presently  performs  at  its  own 
expense  some  fire  protection  services  and  reim- 
burses the  City  for  certain  other  fire  protec- 
tion services.   In  the  event  additional  fire 
protection  services  are  required,  such  additional 
services  shall  not  be  paid  for  out  of  Harbor 
funds . 

"Nothing  in  this  agreement  shall  preclude 
the  City  from  undertaking  all  or  part  of  the 
services  presently  performed  by  the  Port  if 
economies  will  result  therefrom.   The  Port  shall 
not,  however,  be  required  to  contribute  to  City 
services  if  such  contribution  will  result  in 
expenditures  greater  than  those  required." 

Thus,  it  was  within  the  contempletion  of  the  City  acting 
through  its  Board  of  Supervisors  and  the  State,  and  it  was  a 
part  of  the  understanding  and  agreement  between  the  parties,  that 
payment  for  the  fire  protection  services  that  the  State  Board  of 
Harbor  Commissioners  had  performed  at  its  own  expense  at  the  time 
of  the  transfer  and  for  services  for  which  it  reimbursed  the  City 
at  said  time  should  be  charged  agninst  Port  revenues  rather  than 
the  general  tax  funds  of  the  City.   It  is  beyond  the  authority  of 
the  Port  Commission  to  determine  tb^t  all  or  any  part  of  these 
services  shall  no  longer  be  financed  by  Port  revenues  and  shall 


( 


i 
i 


Letter  Opinion  No.  71-84 


Mr,  Raymond  G.  Connors,  Jr.    3  December  30,  1971 


be  an  obligation  against  the  general  tax  funds  of  the  City  and  to 
refuse  to  include  the  current  cost  thereof  in  its  budget.   Such 
a  determination  could  only  be  made  by  the  Board  of  Supervisors 
who  authorized  the  execution  of  the  Transfer  Agreement  on  behalf 
of  the  City, 

You  are  accordingly  advised  that  until  the  Board  of  Super- 
visors has  made  such  a  determination,  the  Port  Commission  should 
continue  to  include  in  its  budget  the  cost  of  fire  protection 
services  for  the  Port  which  were  financed  by  the  Port  at  the  time 
of  the  transfer  to  the  City  and  the  Fire  Commission  should  prepare 
Its  budget  accordingly. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Attention:   Mr.  James  F,  Wurm, 

Acting  Ass't.  General  Manager,  Personnel 

Subject:  Economic  Stabilization  Program; 
Effect  Thereof  on  Section  IV  of 
Ordinance  No.  65-71 

Dear  Mr.  Wurm: 

This  is  in  response  to  your  request  for  an  interpretation 
of  the  letter  of  November  24,  1971,  from  the  Economic  Stabiliza- 
tion Program  relating  to  the  pay  practices  of  the  City  and  County 
under  applicable  federal  statutes  and  regulations.  You  have 
specifically  requested  interpretation  with  respect  to  the  provi- 
sions of  Section  IV(A),  (J),  and  (K)  and  Section  VII(H)  of  the 
Salary  Standardization  Ordinance  for  1971-1S72.   (Ordinance  No. 
65-71.  adopted  March  15,  1971,  approved  March  18.  1971,  effective 
July  1,  1971.)   In  general,  these  provisions  deal  with  premium 
pay  or  additional  compensation  for  employees  who  meet  certain 
criteria. 

Since  receipt  of  the  letter  of  November  24,  1971,  from 
the  Economic  Stabilization  Program,  Congress  has  enacted,  and 
the  President  has  signed,  the  Economic  Stabilization  Act  Amend- 
ments of  1971.   In  my  opinion 5  to  the  extent  that  any  provision 
of  the  1971  Amendments  is  inconsistent  with  the  provisions  of 
any  prior  statute,  regulation  or  interpretation  thereof,  the  pro- 
vision of  the  1971  Amendments  is  controlling.  Accordingly, 
rather  than  attempt  to  answer  your  inquiry  in  the  light  of  the 
letter  of  November  24.  1971.  my  response  shall  be  based  upon  the 
provisions  of  the  1971  Amenaments. 

With  respect  to  the  stabilization  of  wages  and  salaries, 
the  President  is  authorized  under  the  1971  Amendments  to  issue 
such  orders  and  regulations  as  he  deems  appropriate,  subject  to 
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certain  limitations  not  pertinent  herein.   (§203(a).)  However, 
this  authority  may  not  be  exercised  to  limit  the  level  of  any 
wage  or  salary  scheduled  to  take  effect  after  November  13,  1971, 
to  a  level  below  that  which  has  been  agreed  to  in  a  contract 
which  related  to  such  wage  or  salary  and  was  executed  prior  to 
August  15,  1971,  unless  the  President  determines  that  any  such 
increase  is  unreasonably  inconsistent  with  standards  he  is 
authorized  to  issue  under  Section  203(b).   (§203(c)(l) .) 
Further,  the  President  is  required  to  take  prompt  action  to 
permit  the  payment  of  any  wage  or  salary  increase  which  was 
agreed  to  in  an  employment  contract  executed  prior  to  August 
15,  1971,  and  was  scheduled  to  take  effect  prior  to  November 
lA,  1971,  but  was  not  paid  as  a  result  of  orders  issued  under 
the  prior  law,  unless  the  President  determines  that  any  such 
increase  is  unreasonably  inconsistent  with  the  standards  he  is 
authorized  to  issue  under  Section  203(b).   (§203(c)(2).) 
Finally,  in  addition  to  the  payment  or  wage  and  salary  increases 
provided  for  under  paragraphs  (1)  and  (2)  of  Section  203(c),  the 
President  is  required  to  take  prompt  action  to  require  the  pay- 
ment of  any  increase  which  has  been  withheld  under  the  authority 
of  prior  law  if  the  President  determines  that  such  increase  was 
provided  by  law  or  contract  prior  to  August  15,  1971,  and  that, 
inter  alia,  taxes  have  been  raised  or  appropriations  have  been 
made  in  order  to  cover  such  increases.   (§203(c) (3) .) 

Althaugh  the  1971  Amendments  refer  variously  to  "any  wage 
or  salary  .  .  .  which  has  been  agreed  to  in  a  contract,'' 
(§203 (c)(1))  "any  wage  or  salary  increase  which  was  agreed  to 
in  an  employment  contract."  <'§203(c)(2))  or  any  "increase  ,  .  . 
provided  by  law  or  contract.''  (§203(c)(3))  both  the  Senate  Bank- 
ing Comnittee  Report  and  the  Conference  Committee  Report  indi- 
cate that  the  intent  of  Congress  is  to  cover  employees  of  states 
or  their  political  subdivisions  and  that  the  terms  used  include 
wage  increases  which  were  scheduled  to  be  paid  as  the  result  of 
an  established  pay  practice,  such  as  our  salary  standardization 
procedure.   (Senate  Banking  Committee  Report  (No.  92-507);  Con- 
ference Committee  Report  (No.  92-753).) 

Accordingly,  in  my  opinion,  any  premium  pay  differential 
authorized  by  the  provisions  of  Ordinance  No,  65-71  and  sched- 
uled to  take  effect  after  November  13,  1971,  may  be  j>aid  in 
accordance  with  the  provisions  of  said  ordinance  since  the  Presi- 
dent may  not  reduce  such  wage  or  salary  to  a  level  below  that 
established  by  legislation  enacted  and  in  effect  prior  to  August 
15,  1971,  unless  the  President  determines  that  such  increase  is 
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"unreasonably  inconsistent,"   (§203(c)(l) ,)   Inasmuch  as  the 
various  premium  pay  differentials  referred  to  in  your  request 
do  not  in  any  case  exceed  five  per  cent  (57«)  and  in  most  cases, 
are  considerably  below  this  figure.  I  believe  there  is  little 
likelihood  that  such  increases  could  be  determined  to  be 
"unreasonably  inconsistent," 

By  the  same  token,  in  my  opinion,  any  premium  pay  differ- 
ential authorized  by  the  provisions  of  Ordinance  No.  65-71  and 
scheduled  to  take  effect  prior  to  November  14,  1971,  but 
paid  because  of  the  90-day  freeze  imposed  by  the  President  may 
now  be  paid  currently  and  retroactively  to  the  date  authorized 
by  the  provisions  of  Ordinance  No.  65-71,  since  the  President  is 
mandated  to  take  prompt  action  to  permit  the  payment  of  any  such 
increase  authorized  bj'  legislation  enacted  and  in  effect  prior 
to  August  15,  1971.   (§203(c)(2).) 


opinion 


Although  it  is  not  part  of  your  question,  it  is  my  further 

_r n  that  the  provisions  of  Section  203(c)(2)  would  now 

authorize  the  retroactive  payment  of  any  seniority  increment 
authorized  under  Section  IX  of  Ordinance  No,  65-71  which  accrued 
during  the  period  August  15  through  November  14,  1971, 


Very  truly  yours , 


THOMA.S  M.  O'CONNOR 
City  Attorney 
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